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CURRENT EVENTS. 





SuGGestep LEGISLATION, AGAIN.—Our re- 
cent article on this subject has elicited from 
a subscriber a letter of commendation which 
is very gratifying. He says: ‘‘There is a 
studied effort made to create the impression 
that the views you express are entertained 
only by the women and ministers, and are of 
little importance in the business of life ; and, 
therefore, such expressions, coming from 
you, carry with them very great weight.’’ 

We have the highest respect for the clergy, 
but are especially flattered to be ‘‘counted 
in’’ with the ladies. We do not think, how- 
ever, that we deserve as much credit as our 
friend seems disposed to award us, for surely 
right-minded men may, without any special 
heroism, protest against the facilities for dis- 
sipation and drunkenness afforded to the 
youth of the country by screened bar-rooms 
and curtained windows. And, indeed, so 
harmless an institution as the ‘‘dram-shop,”’ 
to use the unvarnished language of the Mis- 
souri statutes, should not fear the light even 
when transmitted through French plate-glass 
windows. 


InteRsTATE ComMERCE—DrvumMers’ Tax. 
—It is stated by one of our exchanges, on the 
authority of its Washington correspondent, 
that the Supreme Court of the United States 
decided on the 7th inst. a case involving the 
constitutionality of the ‘‘Drummers’ Tax’’ 
law of one of the States. The decision is 
said to be that the law imposing a license tax 
on traveling salesmen from other States seek- 
ing to sell goods by sample or otherwise was 
repugnant to the constitution of the United 
States, being an interference with interstate 
commerce, and therefore invalid. 

We look with much interest for the full 
text of the opinion in that case; for, unless it 
is less sweeping than is indicated by the 
Washington letter, it will have a material 
effect upon the business of the country, and 
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render necessary a thorough revisal of the 
‘‘privilege’’ revenue legislation of many States 
and municipal corporations. 


Ee 


ATTORNEY AND CLIENT—PRIVILEGED Com- 
mMUNICATIONS.—Before us is an essay on ‘“The 
Relation of Attorney and Client,’’ by A. 
Minis, Jr., of the Savannah bar, to which 
was, some time ago, awarded a prize by the 
Georgia Bar Association. The autor in- 
dulges in none of the platitudes usual in such 
productions, magnifying the office of attor- 
ney and’descanting upon the good fortune of 
the client in having so invaluable a bulwark 
against wrong in his learned counsel. On the 
contrary, he gets ‘‘right down to his work,”’ 
treating briefly, bnt thoroughly, the legal re- 
lations between attorney and client under 
appropriate heads That which strikes us as 
the most important is ‘‘privileged commu- 
nications.”’ 

The value of this privilege to the client 
cannot easily be overestimated. Whenever 
men are involved in trouble and anxiety, espe- 
cially when life, liberty, honor or large prop- 
erty interests are endangered, they are reluct- 
ant to confide to any adviser, howsoever trust- 
worthy,'matters which, if disclosed, might op- 
erate to their injury. That the law protects 
their confidences to their counsel is of infinite 
importance, for, without such protection, the 
aid of counsel, either in civil or criminal 
cases, would be practically of no value what- 
ever. Even with the protection afforded by 
this privilege, disastrous consequences often 
follow the ill-timed reticence of anxious and 
timid litigants, who hope, by concealing even 
from their own counsel, unpleasant facts to 
destroy their efficacy against them. 

It is a matter of ordinary observation with 
experienced practitioners that it is often ex- 
ceedingly difficult to extract necessary infor- 
mation from ignorant or overcautious clients, 
and that miscarriages of justice frequently 
occur in consequence. 

The privilege is emphatically that of the 
client and not of the counsel, and the law, in 
conferring it, has done everything for the 
cautious litigant that could reasonably be de- 
sired. It not only protects the secrets of the 
client, which have come through his confi- 
dences to the knowledge of the attorney, but 
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also communications to the attorney’s clerk, 
and even to an interpreter in cases in which 
the services of such a functionary are neces- 
sary. 

We learn that in New York, where codifi- 
cation seems to be more in favor than else- 
where, there is a movement to codify the law 
of evidence. It is to be hoped that the zeal 
for reform of the law will not go to the length 
of making counsel compellable witnesses 
against their clients. 








NOTES OF RECENT DECISIONS. 





LipetinG THE Deap.—On the 10th ult. Mr. 
Justice Stephen, at Cardiff, Wales, decided 
that libeling the dead is no offense against 
the law of England. The defendant was 
charged with publishing in a newspaper a 
proposed epitaph on a deceased citizen of the 
town, in which it was stated, among other 
offensive matter, that he was ‘‘a traitor to 
the crown, a reviler of the aristocracy, a 
hater of the clergy, a panderer to the multi- 
tude ;’’ that, as chairman of a schogl board, 
he squandered funds to which he did not con- 
tribute ; that, after a mis-spent life, he died a 
pauper, mourned by unpaid creditors to the 
amount of £50,000; that he had devoted his 
life and energies to setting class against class, 
etc. 

Mr. Justice Stephen fully admitting that, if 
John Bachelor were living, the language ap- 
plied to him would be libelous, nevertheless 
directed the jury to acquit the prisoner, be- 
cause a libel upon a dead man is, by the law 
of England, no crime. Of course, there could 
be no appeal, and the ruling rests upon the 
sole authority of the judge who made it. 

The London Law Journal of the 19th ult. 
intimates that several of the other judges do 
not participate in Mr. Justice Stephen’s views, 
and itself controverts them upon grounds 
which seem to us irrefragable. It says: 

‘*The general principle upon which the law 
treats a libel as a criminal offense appears to 
be because of its tendency to lead to a breach 
of the peace. Mr. Justice Stephen’s argu- 
ment seems to assume that this necessarily 
means a breach of the peace at the hands of 
the parties libeled; but in a criminal prose- 
cution the person libeled is not necessarily 





the prosecutor, and the crown takes the mat- 
ter up not in the interests of the prosecutor, 
but of all the Queen’s subjects. Suppose, 
for example, a big bully libels a lady. The 
lady is not likely to resort to a thick stick, 
but her brother or some other male champion 
may well be expected to do so. Similarly, 
the dead cannot break the peace, but their 
surviving friends are all the more likely to 
do so because the libel is of the dead.’’ 

It is notable that Mr. Justice Stephen in 
his opinion, as reported by the Law Journal, 
controverts the authority of Lord Coke gen- 
erally and specially. Generally, as he says, 
‘‘there are, I think, many instances in which 
Lord Coke’s views of the criminal law are 
doubtful and go far beyond the authorities 
he refers to.’’ Specially, Mr. Justice Stephen 
impugns the authority of Lord Coke on the 
subject under consideration, because his views 
are too deeply impressed with the ‘‘star cham- 
ber practice which no one would now regard 
as of any authority.” 

We think the following passage from Lord 
Coke! is not only clear of any star chamber 
taint, but singularly replete with the common 
sense and right reason characteristic of the 
common law of England. He says: ‘‘Al- 
though the private man or magistrate be dead 
at the time of making of the libel, yet it is 
punishable; for, in the one case, it stirs up 
others of the same family blood and society 
to revenge and to break the peace; and in 
the other the libeler traduces and slanders 
the State, which dies not.’’ 

This passage Mr. Justice Stephen quotes, 
and follows up with this remarkable expres- 
sion: ‘‘If this is or ever was good law, it 
would follow that all history is unlawful, for 
every true history must, in many cases, tra- 
duce the State, which dies not.’’ As if a 
true history couid be a libel; or, conceding 
that ‘‘the greater the truth the greater the 
libel,’’ as if a true history, written without 
malevolent intention or a design to,injure the 
posterity of the person criticised, and without 
a tendency to cause a breach of the peace, 
could, by any possibility, be libelous. It is 
true, as Mr. Justice Stephen says, that a mere 
villifying of the dead, without any intention 
of affecting the living, is not libelous. He 
says: ‘*The dead have no rights and can 
suffer no wrongs.’’ But then every man is 
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held to intend the natural consequences of 
his own acts, and it would seem that the 
natural consequence of traducing a man who 
died only some three or four years previously, 
would be to injure any survivors who were 
interested in him, and to cause a breach of 
the peace. 

Lord Kenyon said:* ‘‘Now, to say in gen- 
eral that the conduct of a dead person can at 
no time be canvassed, to hold that even after 
ages are passed the conduct of bad men can- 
not be contrasted with the good, would be to 
exclude the most useful part of history; and, 
therefore, it must be allowed that such publi- 
cations may be made fairly and honestly. 
But let this be done whenever it may, whether 
soon or late, after the death of the party, if it 
be done with a malevolent purpose to villify 
the memory of the deceased and with a view 
to injure his posterity (as in Rex v. Critch- 
ley),* then it comes within the rule stated by 
Hawkins—then it is done with a design to 
break the peace, and then it becomes illegal.’’ 

The only plausibie ground upon which Mr. 
Justice Stephen’s ruling could possibly be 
supported is that no intention to injure the 
living was alleged in the indictment. He 
says that upon that ground the judgment was 
arrested in Rex v. Topham,’ and adds that such 
an intent ‘‘was a fact requiring proof and 
necessary to be found by the jury, and not an 
inference by which they were bound by the 
terms of the writing reflecting on the dead 
man.”’ 

Even if this dictum be correct, it merely 
reduces the case to a question of pleading, 
and by no means justifies the broad assertion 
that ‘‘to libel the dead, is not an offense 
known to our law.”’ 

It is to be, regretted that Mr. Justice 
Stephen felt it to be his duty to direct a ver- 
dict of acquittal, as otherwise the case might 
have been reviewed by the appropriate ap- 
pellate court. 

2 Rex v. Topham, 4 'T. R. 126. 

44T. R. 129. 

4 Supra. 








THE DISSOLUTION OF A TRADING 
CORPORATION BY THE SALE OF 
ITS ASSETS—MAJORITY RULE. 





General Rule.—It is an implied condition 
in the charter of every trading corporation 
which is formed solely for the pecuniary ben- 
efit of its shareholders, that its business may 
be wound up by the sale of its assets, when- 
ever the majority, in the exercise of sound 
discretion, deem this course to be expedient.! 
To any adequate conception and appreciation 
of the force of those varying circumstances 
which, when brought before courts for adju- 
dication, have produced either a relaxation of 
the general rule or its more stringent enforce- 
ment, a preliminary survey of the arguments 
for and against the rule itself is essential. 

1. The General Power of a Corporation to 
Alien.—A corporation is an artificial being, 
possessing the same power to purchase and 
to sell, both real and personal property, as an 
individual who is sui juris.2, This doctrine 
has long been settled and repeatedly recog- 
nized from the earliest history of corporations 
to the present day.* So necessarily inci- 
dent is this right, that it has been held 
that a corporation cannot be created 
which is invested with the power of hold- 
ing without the power of disposing, and 
that a clause in the charter restraining a com- 


1 Treadwell v. Salisbury Mfg. Co., 7 Gray, 393; Wil- 
son v. Props. of Central Bridge, 9 R. I. 590; MeCurdy 
v. Myers, 44 Pa. St. 485; Curran v. State of Arkansas, 
15 How. 304, 310; Ward v. Soc. of Attys. 1 Coll. 370: 
Bank of Switzerland v. Bank of Turkey, 5 L. T. (N. 8S.) 
549; Riddle v. Prop. of Locks, ete., 7 Mass. 185; Hamp- 
shire v. Franklin, 16 Jd. 86; Savage v. Walshe, 26 Ala. 
619; Justice Story in Mumma vy. Potomac Co., 8 Pet. 
281; Penobscot Boom Co. v. Lamson, 16 Me. 224; En- 
field Toll Bridge Co. v. Conn., ete. Riv. Co., 7 Conn. 
45; Commonwealth v. Slifer, 53 Pa. St. 71; Reeves v. 
Copper Co., 15 Pick. 351; Lauman vy. Lebanon Valley 
R. R. Co., 30 Pa. St. 42; Hancock v. Holbrook, 4 Woods, 
52; Black v. Delaware, ete., Canal Co., 22 N. J. (Eq.), 
404, 415, in which last case Chancellor Zabriskie con- 
siders and virtually overrules Kean vy. Johnson, 1 
Stockt. 401. In England, such dissolution is specifically 
allowed by statute: Companies Act, 1862, 25 and 26 
Vic., ch. 89, § 79. 

2 Vice Chancellor Sandford in Barry v. Merchants’ 
Exchange Co., 1 Sandf. Ch. 289; Justice Campbell in 
Whitewater Canal Co. v. Vallette, 21 How. 424; Dewey, 
J.,in Old Colony R. R. Co. v. Evans, 6 Gray, 38; Nel- 
son, J., in Willmarth v. Crawford, 10 Wend. 342, 344. 

8 Reynolds vy. Stark Co., 5 Ohio, 204, 206, citing Co. 
Lit. 44, 300, 306; Siderfin, 162; Smith v. Barrett, 
Comyns’ Digest, Title Franchise, 11, 18; Colchester v. 
Lowton, 1 Ves. & Beames, 226. 
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pany from aliening its property, except with 
the consent of the chancellor, is void. At 
common law, and independent of positive 
statute, all corporations have the absolute 
jus disponendi, neither limited as to objects 
nor circumstanced as to quantity.® 

2. Majority Rule in General.- -The doc- 
trine of majority rule in corporate manage- 
ment is analogous to the fundamental prin- 
ciple incident and necessary to republican 
form of government existing in that large 
body politic—the State. ‘‘It seems to be the 
first suggestion of reason that an act done 
by a simple majority of a collective body of 
men, which concerns the common interest, 
should be binding on the whole.’ ‘‘A cor- 
poration consists of the whole, formed of its 
members. The will of a corporation is not 
merely the concurring will of all its members, 
but that of even a bare majority of them. 
This law is founded upon the law of nature, 
inasmuch as, if unanimity were demanded, it 
would be quite impossible for any corporation 
to will and to act. It is also confirmed by the 
Roman law.’’”? It is hardly necessary to add 
that if the charter or a statute fixes the ma- 
jority necessary to effect a dissolution, such 
rule must be followed.* 

3. The State Cannot Interfere.—There is a 
distinction to be drawn between the right of 
legislative control over public and that over 
private corporations. Where a quasi public 
corporation (such as a railroad company) has 
granted to it by charter a franchise intended, 
in large measure, to be exercised for the pub- 
lie good, the due performance of those func- 
tions being the consideration of the public 
grant, any contract which disables the corpo- 
ration from performing those functions — 
which undertakes, without the consent of the 


4 Reynolds v. Stark Co., supra, and authority there 
cited. 

5 2 Kent Com. 281; Mayor of Colchester v. Lowton, 
1 Ves. & B. 240-244; Barry v. Merchants’ Ex. Co., 1 
Sandf. Ch. 280; Burton’s Appeal, 57 Pa. St. 213; White- 
water Canal Co. v. Vallette, 21 How. 424; Reynolds v. 
Stark Co.,5 Ohio, 206; Dupee v. Boston, ete. Co., 114 
Mass. 87; Co. Lit. 44; Siderfin, 162; Blackstone’s Com., 
vol. 1, *478. 

6 1 Kyd on Corporations, 422. 

7 Argument of Atty. Gen. Legare in Louisville, Cin. 
& Charleston KR. K.v. Letson, 2 How. 522. See also 
Gibson, J.,in St. Mary’s Church, 7 Serg. & R. 517; 
Lawrence, J., in Withnell v. Gartham, 6 T. R. 388; 
Gifford v. N. J. R. R., 2 Stockt. 171. 

8 In re Eclipse Mutual Benefit Ass., Kay App. XXX, 
23 L. & E. 309. 





State, to transfer to others the rights and 
powers conferred by the charter—is a viola- 
tion of the contract between the corporation 
and the State, and is void as against the 
State. But there is no ground for legisla- 
tive interference in the matter of the dissolu- 
tion of a trading corporation, for with its af- 
fairs the public, as such, has no concern.” 
The contract relation subsisting between the 
State and such corporation does not justify 
the former in the assumption of any direct 
surveillance over the latter, inasmuch as the 
charter—which is the contract—is merely 
permissive.” 

4. Partnerships at Will and Corpora- 
tions.—The reasoning of those authorities 
which support the general rule as stated, is 
based upon the analogy existing between the 
law governing the dissolution of partnerships 
at will and that of corporations.”” When no 
time is fixed by copartnership articles for the 
duration of the contract, it is construed to be 
a partnership at will, and the legal associa- 
tion may be determined at any time by either 
partner.” In like manner a corporation, 
formed for the sole object of pecuniary profit 
to its members, with no definite time set for 
its dissolution, ought not to be kept in a 
forced existence after it has become impossi- 
ble or impracticable to continue the enter- 
prise to advantage. Thus far only may the 
analogy be drawn, for as an obvious corol- 
lary to the general rule is the principle that 
the minority of shareholders cannot effect a 


® Johnson v. Shrewsbury, etc. R. R., 3 DeG., M. & 
G. 914; Shrewsbury, ete. R. R. v. N. W. R. R., 6 
H. L. Cas. 113; McGregor v. Dover & Deal R. R., 18 
Q. B. 618; Thomas v. Railway Co., 101 U. S. 71, 83; 
York & Md. R. R. v. Winans, 17 How. 30, 39; Black v. 
Delaware, etc. Canal Co., 22 N. J. Eq. 130, 399; Com- 
monwealth v. Smith, 10 Allen, 448, 455; Lauman v. 
Lebanon, etc. R. R., 30 Pa. St. 42; Troy, etc. R. R. v. 
Kerr, 17 Barb. 581, 601; American Union Tel. Co. vy. 
Union Pac. R. R. Co.,1 MeCrary, 188; Richardson v. 
Sibley, 11 Allen, 66; O. & M. R. R.v. Ind. & Cin. R. 
R., 14 Amer. Law Reg. 733; Lyon v. Jerome, 26 Wend. 
485. 

10 As to this distinction between public and private 
corporations see Cooley’s Constitutional Limitations, 
p. 279, note 2, and authorities there cited. See also 
remarks of Pearson, J.,in Mills v. Williams, 11 Ired. 
561. 

il Clearwater (Ferguson) v. Meredith, 1 Wall. 25. 

12 Black v. Delaware, etc. Canal Co.,22 N. J. Eq., at 
p. 405. 

18 Story on Partnership, §§ 269, 270; Coll. on Part. 
(2d ed.), ch. 2,§ 2; 1 Lindley on Part. (4th ed.) 232- 
235. 

14 See the opinion of Chancellor Zabriskie in Black v. 
Delaware & Raritan Canal Co., 22 N. J. Eq., at p. 405. 
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dissolution of a corporation against the will 
of their associates.” 

5. The Contract between Stockholders.— 
But there is a second contract relation inci- 
dent to corporate existence—that subsisting 
between the individual stockholders. Is not, 
therefore, the forced discontinuance of this 
relation a breach of the contract, so long as a 
single stockholder remains outstanding? The 
answer to this question cannot be more clearly 
stated than in the language of Chancellor 
Zabriskie, in Black v. Delaware & Raritan 
Canal Company: ‘‘Becoming incorporated 
for a specific object, without any specified 
time for the continuance of the business, is 
no contract to continue it forever, any more 
than articles of partnership without stipula- 
tions as to time. There is no reason why it 
should be construed into such a contract; 
such is not implied in the charter, and a doc- 
trine that all the shareholders but one may be 
compelled to continue a business which they 
find undesirable and wish to abandon, is so 
unreasonable and unjust that it will not be 
held to arise by implication, unless that im- 
plication is a necessary one.’’ It is of the 
very nature of the contract of association that 
it is dissoluble,!” and he who becomes a mem- 
ber of a corporation must face this possi- 
bility. 

6. The Fiduciary position of Directors. 
—Another objection which has been raised 
against the rule under consideration, is that 
the sale of assets of one corporation by its 
directors to another company in which the 
same persons are directors or members, is a 
breach of the fiduciary relation between the 
officers of a corporation and its members. It 
is to be remembered that the officers of a cor- 
poration cannot, in any case, sell the assets 
and wind up the company without the consent 
of the large body of the stockholders." In 
general it may be said that, while the sale of 
the assets of a corporation must be made 
through its officers," and they occupy a fidu- 


1 Pratt v. Jewett, 9 Gray, 34, Denike v. N. Y., ete. 
Lime Co., 80 N. Y.599; Fountain, ete, T. Co. v. Jewell, 
8 B. Mon. 140. 

16 22 N. J. Eq. 130, at p. 405. See also remarks of 
Judge Storyin Mumma vy. The Patomac Co., 8 Pet 
281, at p. 287. 

7 Lauman v. Lebanon Valley R. R., 80 Pa. St. 42. 

18 Smith v. Smith, 8 Des. Ch. 557. 

1 Ang. & Am, Corp., § 221; Morawetz on Corp., § 252; 
Field on Corp., § 147. See opinion of Judge Story in 
Bank of U. 8. v. Dandridge. 12 Wheat, 64, at p. 118. 





ciary position toward the shareholders,” and, 
therefore, their dealings with the property held 
by them in trust are viewed with jealousy by 
the courts,” yet when their act obtains the 
assent of the majority of their cestuis que 
trust, and is done with the actual and worthy 
purpose of abandoning an unprofitable enter- 
prise, and for that reason the official act 
inures to the benefit of all concerned, such 
transfer has been upheld by the weight of au- 
thority. The case of Abbott v. American Hard 
Rubber Company,” is in direct conflict with 
the opinion stated ; but in that case this point 
was not directly at issue, and the remarks of 
Allen, J., are, at best, but obiter dicta. 
And, further, it does not appear from the 
decision in this case that the dissolution com- 
plained of was called for by the financial con- 
dition of the concern ;* and, in fact, a clear 
case of actual fraud on the part of the de- 
fendants is made out, such as would in itself 
vitiate the whole proceeding. 

Limitations upon the Generul Rule.—Under 
the general rule, as stated, the authorities, 
for the most part, agree that the majority 
may, without the consent of the minority, sell 
the entire assets of the corporation, close up 
the business, distribute the proceeds of this 
sale and surrender the charter to the State. 
There are, however, limitations upon the ex- 
ercise of these rights by the majority. 

I. Such sale must be made with the bona 
fide purpose of winding up the corporation.** 
The corporation, and for most purposes the 
majority is the corporation,” can make only 
such uses of the investments of the minority 
as were contemplated in the original contract 
of association, the charter,” and it can cease 


2 This is a doctrine so universally approved that 
reference need be made only to the more leading text- 
books and cases. Field on Corp., § 172; Ang. & Am. 
Corp., § 312; Morawetz on Corp., § 243; Story Eq. Jur., 
§ 1252; Perry on Trusts, §§ 127, 207; Green’s Brice’s 
Ultra Vires, 400-409; Drury v. Cross, 7 Wall. 302; 
Railroad Co. v. Howard, 7 Wall. 392; Jackson v 
Ludeling, 21 Wall. 616; Redmond vy. Dickerson, | 
Stockt. 507; Koeler v. Hubby, 2 Black, 715. 

21 See note 20, and Perry on Trusts, § 430; Green’s 
Brice’s Ultra Vires, p. 402, note; Note to Koeler v. 
Hubby, 2 Black, 715 (L. C. P. Co.’s ed.); Appleton, 
Cc. J.,in European & N. Amer. R. R. v. Poor, 59 Me. 
270. 

2 33 Bart. 579. 

% See the quotation from Treadwell v. Salisbury 
Mfg. Co., infra, note 2s. 

%4 Morawetz on Corp., § 212. 

% See notes 6 and 7. 

2% See note 40. 














246 THE CENTRAL LAW JOURNAL. 





No. 11. 








to use said investments when, in the exercise 
of the utmost good faith, the majority deem 
such further use to be the pecuniary disad- 
vantage of their associates and themselves. 
So searching is the scrutiny of courts in 
guarding the interest of the minority, that it 
has been held that proxies cannot be used in 
a meeting in which a vote is to be taken of 
such extraordinary effect as the final discon- 
tinuance of the corporate enterprise.” In 
the leading case of Treadwell v. Salisbury 
Manufacturing Company,” will be found this 
lucid illustration of that financial crisis in the 
affairs of a corporation, such as will, in the 
eye of the law, sanction the act of dissolution 
on the part of the majority. The court, 
through Bigelow, J., say: ‘‘Upon the facts 
found in the case before us, we see no reason 
to doubt that the vote of the majority of the 
stockholders, for the sale of the corporate 
property, and the closing of the business of 
the corporation, was justified by the condition 
of their affairs. Without available capital, 
and without the means of procuring it, the 
further prosecution of their business would 
be unprofitable, if not impracticable. Under 
these circumstances it was in furtherance of 
the purpose of the corporation to pay their 
debts, close their affairs and settle with their 
stockholders on terms most advantageous to 
them.’’” 

Il. The minority are entitled to an imme- 
diate distribution of the proceeds of the sale. 
And further it is their privilege to elect in 
what form they will receive their proportion 
of assets, whether they will take the specific 
property into which the corporate assets have 
been transferred, or insist upon cash in lieu 
of the same.*!* This is but an application of 
the equitable principle that cestuis que trust 
may exercise the right of election whenever 
the trust property is disposed of.” 

Ill. The proceeds of the sale of corpora- 
tion assets cannot be used for any purposes 


2% Abbott v. Am. Hard Rubber Co., 33 Barb. 579. 

% 7 Gray, 393, at p. 405. 

2 See also Sargent v. Webster, 13 Metc. 504. 

#®. MeVicker v. Ross, 55 Barb. 247; Frothingham v, 
Barney, 6 Hun, 366; Taylor v. Earle, 8 Hun, 1. 

31 Lauman v. Lebanon Valley R. R., 30 Pa. St. 42; 
N. O., ete. R. R. v. Harris, 27 Miss. 517; Black v. Del. 
& Rar. Canal Co., 22 N.J. Eq. 130; McCurdy v. Myers, 
44 Pa. St. 535; Frothingham v. Barney, 6 Hun, 366; 
Middlesex R. R. Co. v. Boston, ete. R. R., 115 Mass. 
361. 

# Story Eq. Jur., § 1262. 





not authorized by the original contract of as- 
sociation.” This provokes the further ques- 
tion of how far the chartered purposes of the 
corporation may be altered or extended by 
subsequent act of the majority, a question 
too broad to be answered in a short paper. 
Without, therefore, entering with any degree 
of particularity into the subject, it may be 
said: (a) A State may reserve either in its 
constitution, by general statute, or in the 
special act granting a charter the right to 
amend, alter or repeal.* (b) If such right is 
reserved, any charter subsequently granted 
is subject to this power.® In the light of 
these considerations it has been held: Ist. 
That the reserved right to alter authorizes 
the corporation, by the consent of the legisla- 
ture, to engage in a new enterprise or extend 
the old one, without the consent of all the 
stockholders.* 2d. A middle ground has 
been taken, that the majority of stockholders, 
by authority of legislature, may make a change 
in the corporate enterprise, provided it is not 
a radical one.*” Such doctrine has not even 
the merit of consistency, for if the corpora- 
tion, by vote of the majority, may bind the 
minority in unimportant changes, there is no 
principle of law or of common sense by which 
it may be restrained from altering the very 
nature of the undertaking.* 35d. By far the 


3 See note 40. 

% Penn. Coll. Cases, 80 U. S. 190; Miller v. New 
York, 82 U. 8. 98; Holyoke Co. v. Lyman, 82 U. S. 500; 
Tomlinson v. Jessup, 82 U.S.457; McLaren v. Pen- 
nington. 1 Paige, 102 Crease v. Babcock, 23 Pick. 334; 
English v. N. H. & N. Co., 32 Conn. 243: Com. v. 
Fayette Co. R. R., 25 Pa. St. 452. 

% Central R. R. Co. v. State, 54 Ga. 501; Fort Plain 
Br. v. Smith, 30 N. Y.44; Holyoke Co. v. Lyman, §2U. 
S. 500; Miller v. State, 82 U.S. 457; Suydam v. Moore, 
8 Barb. 358; Iron City Bank v. Pittsburgh, 37 Pa. St. 
340; State v. Person, 32 N. J. 134; Com. v. Fayette City 
R. R., 55 Pa. St. 452; Griffin v. Ky. Ins. Co., 3 Bush, 
592. 

36 New York: Sch. & Sar. Plank Rd. v. Thatcher, 11 
N. Y. 102; Buff. & N; Y. City R. R. v. Dudley, 14 N. 
Y. 336, citing Midland R. R. Co. v. Gordon, 16 M. & 
W. 803; White v. Syr. & Utica R. R., 14 Barb. 560; Nor. 
R. R. Co. v. Miller, 10 Barb. 260. Massachusetts: Dur- 
fee y. Old Colony R. R. Co., 5 Allen, 230. Ohio: Day- 
ton & Cin. R. R. Co. v. Hatch, 1 Disney (Cincinnati 
Superior Court), 84. Pennsylvania: Cleghorn v, Cul- 
len, 13 Pa. St. 141. 

7 Missouri: Pacific R. R. Co. v. Renshaw, 18 Mo. 
210; Pacific R. R. Co. v. Hughes, 22 Mo. 291, 297. 
Illinois: Banet v. Alton, etc. R. R., 13 Ill. 504. Ten- 
nessee: Woodfork v. Union Bank, 3 Cold, 488. Min- 
nesota: Mower y. Staples, 32 Minn. 284, 

38 See remarks of Chancellor Zabriskie in Zabriskie 
vy. Hackensack, ete. R. R., 18 N. J. Eq. 178, 191. 
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greater weight of authority is to the effect 
that while a corporation, acting as such, has 
the undoubted right to invoke legislative aid 
to change the object of the corporation, even 
by the substitution of a new body for the 
old,® yet, no majority, however large, can 
bind the minority in this action,” and a single 
shareholder, however small his interest, can 
prevent the diversion of corporate funds." 
IV. It is believed that, under §§ 1, 2 
and 3 of this article, the more important limi- 
tations upon the rights of the majority have 
been stated. There are applications of the 
principles there stated which may be briefly 
noted. The minority cannot be compelled 
to take an annuity instead of their proportion 
of assets or the proceeds from the sale of the 
same.” Nor are they obliged to take stock 
in anvther company unless that stock has a 
fixed money value, and is easily convertible 
into cash, but the dissentients cannot prevent 
the exchange of assets for stock, provided 
those who favor this transaction make pro- 


388 Ware v. Grand June., etc. Co., 2 R. & M. 470; 
Steele v. Metropolitan R. R. Co., 2 Ch. 237; Heathcote 
v. North Staff. R. R. Co., 2 Mac. & G. 100; Simpson v. 
Denison, 10 Hare, 51; Vance v. East Lane. R. R. Co., 
3K. & J. 50. 

# The leading case supporting the text is Natusch 
v. Irving, decided by Lord Eldon in 1824, found in 
Lindley on Partnership, 3d ed., p. 622; Graham vy. 
Birkenhead R. R. Co.,2 MacN. & G. 156; Beman v. 
Rufford, 1 Sim. (N. S.) 550; Winch v. R. R. Co., 5 
DeG. & S. 562; R. R. Co. v. Hawkes,5 H. & L. Cas. 
381; McGregor v. R. R. Co.,2 L. J. (N. 8S.) 69; East 
Anglian v. E. R. R. Co., 11 C. B. 755; Solomon v. Laing, 
12 Beav. 339; Stevens v. Rutland & Burl. R. R., 29 Vt. 
548; Hartford, etc. R. R. Co. v. Croswell, 5 Hill, 383; 
Troy, ete. R. R. Co. v. Kerr, 17 Barb. 581; Oldtown 
& Lin. R. R. v. Veasie, 39 Me. 571; Thomas v. R. R. 
Co., 101 U. 8.71; R. R.Co. v. Winans, 17 How. 30; 
Black v. Del., etc. Canal Co., 22 N. J. Eq. 1380; North. 
Fertilizer Co. v. Hyde Park, 97 U. S. 659; Beaty v. 
Knowles, 4 Pet. 152; Perrine v. Ches., etc., Canal Co., 
9 How. 172; Huntington v. Savings Bank, 96 U.S. 388; 
Russell v. Topping, 5 McLean, 194; Spaulding v. Low- 
ell, 28 Pick. 71; Stetson v. Kempton, 13 Mass. 272; 
Hester v. Memphis, etc. R. R. Co., 32 Miss. 378; Mid- 
dlesex T. Co. v. Locke, 8 Mass. 378; Indiana, ete. 
T. Co. v. Phillips, 2 Pa. St. 184; N. O., ete. R. R. 
Co. v. Harris, 27 Miss. 517; Union Locks v. Towne, 
1 N. H. (34; Ham. Ins. Co. vy. Hobart, 2 Gray, 543; 
McCray vy. June. R. R. Co., 9 Ind. 358; Witter v. Miss., 
R. R. Co., 20 Ark. 463. 

41 Zabriskie v. Hackensack, etc. R. R. Co., 18 N. J. 
Eq. 174-188; Sears v. Hotchkiss, 25 Conn. 171; Gifford 
v. N. J. R. R., 2 Stockt. 171; Ward vy. Soc. of Attys., 1 
Colly. 370; Kean v. Johnson, 1 Stockt. 418; Lord 
Brougham in Ware y. Grand J., ete. Co., 2 Russ. & 
Mylne, 461. 

42 Morawetz on Corp., § 213, and cases cited. See 
Chancellor Zabriskie in Black v. Delaware & Raritan 
Canal Co., 22 N. J. Eq. 130, at p. 455. 





vision for payment of cash to those who pre- 
fer it.“ ‘‘The new stock is taken in lieu of 
money, to be distributed among those stock- 
holders who are willing to receive it, or to be 
converted inte money for those who do not 
desire to retain it. Being done fairly, and 
not collusively, as a mode of payment for the 
assets of the corporation, that transaction is 
not open to valid objection of a minority.’ 
Two or more corporations cannot consolidate 
without the unanimous consent of the share- 
holders,* nor, upon the same principle, can a 
corporation be subdivided into several smaller 
ones.“ But if the legislature has consented, 
and no express provision be made as to the 
mode of accomplishing this result, the con- 
currence of a majority would be sufficient.” 

V. Inasmuch as the object of a trading 
corporation is pecuniary gain to its share- 
holders, it is obviously a breach of good faith 
for those who can control the matter to con- 
tinue operations at pecuniary loss. It may 
be, therefore, not only the right, but often 
the duty of the majority to wind up the cor- 
poration, by the sale of its assets, upon such 
terms as shall be most advantageous.* 

VI. The majority may surrender the char- 
ter to the State.” Both in this country and 


43 Clearwater (Ferguson) v. Meredith, 1 Wall. 25; 
Ex parte Bagshaw, L. R. 4 Eq. 541; MeCurdy v. 
Myers, 44 Pa. St. 535; State v. Bailey, 16 Ind. 51; 
Hodges v. New England Screw Co.,1 R. 1.347; Tread- 
well v. Salisbury Mfg. Co., 7 Gray, 393. 

# Bigelow, J.,in Treadwell v. Salisbury Mfg. Co., 
7 Gray, 393. 

4 Mowrey v. Indianapolis, etc. R. R. Co., 4 Biss. 
78, 88; Hester v. Memphis, etc. R. R. Co., 32 Miss. 
340; Lauman v. Lebanon R. R., 30 Pa. St. 46; MeCray 
v. Junction R. R., 9 Ind. 359; Tuttle v. Michigan Air 
Line, 35 Mich. 247; Pearce v. Madison, etc. R. R., 21 
How. 441; Manheim, etc. Co. v. Arndt, 31 Pa. St. 317; 
N. O., ete. R. R. v. Harris, 27 Miss. 517; Winter v. 
Muscogee R. R. Co., 11 Ga. 450; Hartford, ete. R. R. 
v. Croswell, 5 Hill, 386; Clearwater (Ferguson) vy. 
Meredith, 1 Wall. 40; Clinch vy. Financial Co., L. R., 
4 Ch. 117; Fisher v. Evansville, etc. R. R., 7 Ind. 407. 
See exhaustive note to Green’s Brice’s Ultra Vires, 
pp. 539-544; also Thompson on Liability of Stockhold- 
ers, § 70. 

4# Ind. & E. Turnpike Co. v. Phillips, 2 Pen. & W. 
186; Fulton Co. v. Miss., ete. R. R. Co., 21 Dll. 388. 

47 Field on Corp., § 433, and cases cited. 

4 Cramer vy. Bird, L. R., 6 Eq. 148; Jn re Suburban 
Hotel Co., L. R., 2 Ch. 737, 750; Pratt v. Jewett, 9 
Gray, 34; Salem Turnpike Co. v. Ropes, 6 Pick. 28; 
Lafond v. Deems, 81 N. Y. 507; Denike v. N. Y.., ete. 
Lime Co., 80 N. Y. 599; Blivenv. Peru Steel Co., 60 
How. Pr. 280; DeWitt v. Hastings, 69 N. Y. 518. 

# Treadwell v. Salisbury Mfg. Co., 7 Gray, 393; Wil- 
son v. Prop. of Central Bridge, 9 R. I. 590; Zabriskie 
v. Hack. R. R. Co., 3 C. E. Green, 18 N. J. Eq. 198; 
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England it has been held that the charter 

must be accepted by the power which gave 

it—in America by the legislature ;* in Eng- 

land by the king®'—and it has been held that 

this acceptance must be recorded before it is 

valid.™ : Henry N. Morris. 
Cincinnati, Ohio. 


Black v. Del. & Rar. Canal Co., 22 N. J. Eq., at p. 404; 
McCurdy v. Myers, 44 Pa. St. 535. Contra: Kean v. 
Johnson, 1 Stockt. 401; Polar Star Lodge v. Johnson, 
16 La. An. 53. 

80 Enfield Toll Bridge Co. v. Conn. R. R. Co., 7 Conn. 
45;. Revere v. Boston Copper Co., 15 Pick. 351; Town 
v. Bank of River Raisin, 2 Doug. (Mich.) 530, 538; 
LaGrange, etc. R. R. Co. v. Rainey, 7 Cold. 420; Wil- 
son Vv. Prop., etc., 9 R. I. 590; Harris v. Muskingum 
Mfg. Co., 4 Blackf. 268; Ward v. Sea. Ins. Co, 7 Paige, 
294; Boston Glass Co. v. Langdon, 24 Pick. 49; Norris 
v. Mayor, etc. of Smithville, 1 Swan, 164; Currien v. 
Santini, 16 La. An. 27. 

51 2 Kyd on Corp. 447. 

52 Norris v. Mayor, etc., of Smithviile, 1 Swan, 164. 








WATERS AND WATER-COURSES — DRAINS — 
PRESCRIPTION—INJUNCTION. 





GREGORY v. BUSH. 





Supreme Court of Michigan January 6, 1887. 


Surface Water—Drain—Injunction.—An injunction 
lies to restrain a land-owner from causing the water of 
a natural pond or sag hole on his land to run off 
through an artificial drain upon his neighbor’s land. 
But arightsoto dispose of such water and also of 
surface water may be acquired by prescription. 


Appeal from Barry. In chancery. 

Morsk, J., delivered the opinion of the court: 

The parties to this suit are farmers in the town- 
ship of Hastings, Barry county. Their farms are 
separated by a highway, running north and south, 
complainant’s premises being on the east side, 
and defendant’s land on the west side, thereof. 
The complainant seeks to enjoin defendant from 
further digging and tiling any drains on his farm, 
by which the water being or falling upon his land 
will be conveyed to and upon the premises of com- 
plainant. His bill alleges in substance that the 
premises owned and occupied by him are of the 
value of $5,000; that the highway is his west 
boundary line; that south of his house and farm 
buildings there is a field of wheat of about four- 
teen acres, nine acres of which is lowland; that 
the land of said defendant, upon the opposite side 
of the highway, is above and on a higher plane 
than this lowland of complainant. Upon defend- 
ant’s premises are several low places or sags, 
towards which the water from the rain-falls and 
melting snow runs naturally by surface descent. 
All the water from rain and melting snow which 





falls upon at least eighty acres of land finds its 
way into said low places, some of which are more 
or less swampy. The lands of said defendant, in- 
cluding these sags, are situated upon a higher 
grade than the lands and wheat-fields of complain- 
ant. In times of very high water, some of the 
water falling and accumulating on defendant’s 
premises runs over and under the highway and 
upon complainant’s land; but that, ordinarily, no 
damage is or would be done, as the water passes 
off by evaporation and percolation in such a man- 
ner as not to injure the premises of complainant; 
that there is no natural channel or run for the 
water that falls from rain and accumulates from 
melting snow on defendant’s premises from said 
premises to complaizant’s; that if any water finds 
its way across the highway from defendant’s to 
complainant’s premises, except in cases of great 
rains and very high water, it is only by the process 
of percolation through the soil, and in a manner 
so gradual and slow as to do no material damage 
to complainant; that there is no natural channel 
or outlet for the escape of the waters which fall 
upon complainant’s premises; but that all the 
waters from rains and snow falling on said wheat- 
field pass away by evaporation and percolation; 
that defendant, at the time of the filing of the bill, 
was engaged in digging and tiling a drain from 
his lowlands and swampy places, so as to convey 
such water on complainant’s premises, and es- 
pecially on his said fourteen-acre wheat-field, 
which will result in the destruction of the grow- 
ing wheat and complainant’s great injury; that 
defendant car as easily drain off his waters in an- 
other direction, without any damage to complain- 
ant’s premises; that defendant’s action in the 
premises is taken for the purpose of willfully and 
maliciously injuring complainant. 

Defendant’s answer avers that he has lived on 
his farm for more than twenty years, during all 
of which time a ditch or drain has been maintained 
by him, running from his premises across the high- 
way to the premises of complainant and his said 
wheat-field. This water-way existed before com- 
plainant owned or had possession of his said 
premises. Complainant has helped to support, 
maintain, and keep said ditch in repair, and has 
laid stone along the highway to keep it open. 
Such ditch bas never injured complainant’s prem- 
ises, or caused him damage. The ‘‘wheat-field”’ 
is low and swampy land of small value and not pro- 
ductive. It was wild land when complainant pur- 
chased it, and, in clearing it, he burned off the 
surface toa depth of twelve or eighteen inches. 
Defendant denies that he was constructing a drain 
when the suit was commenced, but admits that 
he had been laying tile in the channel of the ditch 
for the purpose of covering over the ditch. This 
tiling did not increase the quantity of water which 
would flow in the ditch, but improves the value 
and the appearance of defendant's land. He also 
denies the allegation in the bill that his land can 
easily be drained in any other direction; and fur- 
ther denies any willful or malicious conduct or in- 
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tention upon his part in the premises. The an- 
swer, by a demurrer clause, makes the point that 
complainant has adequate remedy at law for any 
and all the grievances alleged in his bill. 

The proofs in the cause were taken in open court, 
and the court below granted the relief asked, per- 
petually enjoining the defendant ‘‘from maintain- 
ing any ditches or drains by which the surface 
water from rains or snows falling upon tbe land 
of defendant will be conducted to or upon the 
land of complainant, or conducting such water by 
means of tile or drain ditches to and upon said 
premises of said complainant.”: 

The facts disclosed by the proofs. as we find 
them, are as follows: In a state of nature, the 
wheat-field or lowland of the complainant, which 
he avers was damaged by the drainage of defend- 
ant’s premises, was a tamarack and whortleberry 
swamp, coutaining from sevento nine acres, and 
was the natural receptacle of the surface water, 
from rains and melting snows, accumulating upon 
the lands of the defendant, and running through 
a ravine or gully on defendant’s premises, and 
across where the highway now is, to said swamp. 
It also received more or less surface water from 
the higher lands of compainant. It isnot easy of 
drainage, and water would stand upon it in the 
spring and fall, and, during high-water times, to 
a depth of from two to five feet, and remain until 
it disappeared by percolation and evaporation. 
Complainant commenced clearing up this swamp 
some twelve or thirteen years before the beginning 
of this suit. He tried to drain it, but has not been 
successful in such effort. For twenty-five years 
and upwards there has been a sluice maintained 
in the highway at the lower point of this ravine 
for the water flowing therein to pass through 
upon the lands of complainant. It was there when 
he bought his farm, and he has acquiesced in it 
and helped to maintain it. The surface waters 
accumulating naturally upon defendant's land, 
and the natural overflow of the small sags or basins 
thereon, have always flowed through this culvert 
and upon the land of complainant. The fiow of 
this water during these years has been accelerated 
somewhat by plowing a furrow at first in the rav- 
ine, and by an open drain with stone for the last 
ten years, without any serious complaint on the 
part of complainant, or any peiceptible damage 
to his preiises. We do not think this ravine can 
be termed a natural water-course. It is simply 
an outlet for surface water at certain seasons of 
the year. It has no defined bed or channel, with 
banks and sides. It has no permanent source of 
supply, and no living or spring water ever courses 
throughit. Itis therefore not governed by the 
well-settled rules applying to natural streams. 
No right can be claimed by defendant to run this 
water upon the land of complainant, or to drain 
his sag-holes into this ravine, because it is a water- 
course. He must therefore be governed by the 
law relating to the flow and disposition of surface 
water, unless, by the long acquiescence of com- 
plainant, he has acquired an easement. 





It was held in Boyd v. Conklin, 54 Mich. 583, 
8. C., 20 N. W. Rep. 595, that, without regard to 
the law as tothe flow of surface water, an ease- 
ment might be acquired by prescription, by which 
the water collecting upon the land of one person 
must be allowed to overflow the lands of an ad- 
jacent proprietor. Under this holding we have 
no doubt of the right of defendant to discharge 
the surface water of his land through this ravine, 
where it ran naturally, and has been permitted to 
run for over twenty years by the complainant, and 
as it has so run for that number of years. See, 
also, Earl v. De Hart, 12 N. J. Eq. 280. 

The question still remains as to the right of the 
defendant, by digging ditches or tiling drains, to 
empty out the sag-holes into this ravine and upon 
the lands of the complainant to his damage. The 
defendant would have the right, in the interest of 
good husbandry, and in the good faith, improve- 
ment, and tillage of his farm, to fill up these sag- 
noles, so that no water would accumulate or stay 
in them, even if the water arising from rain-fall 
or melting snows should thereby, in natural pro- 
cesses, find its way into this ravine and upon the 
land of complainant, and incidentally increase the 
flow thereon. Cooley, Torts, 577; Washb. Easm. 
(3d Ed.) 454; Goodale v. Tuttle, 29 N. Y. 467; 
Pettigrew v. Village of Evansville, 25 Wis. 229; 
Hoyt v. Hudson, 27 Wis. 656; Bangor v. Lansil, 51 
Me. 521; Flagg v. Worcester, 13 Gray, 601: Liv- 
ingston v. McDonald, 21 Iowa, 160,174. But he 
cannot, by, artificial drains or ditches, collect the 
waters of stagnant pools, sag-holes, basins, or 
ponds upon his premises, and cast them in a body 
upon the proprietor below him to his injury. 
Cooley, Torts, 580; Livingston v. McDonald, 21 
Iowa, 160; Butler v. Peck, 16 Ohio St. 334; Mar- 
tin v. Riddle, 26 Pa. St. 415; Pettigrew v. Village 
of Evansville, 25 Wis. 223, 227. 

The evidence shows but three sags or basins 
upon the land of defendant, the waters of which 
overflowed into the ravine. Before the land was 
cleared and cultivated, and while they were filled 
with logs, brush-wood, and bushes, they covered 
more space and held more water than afterwards. 
Clearing them out, and cultivating the land about 
them, has filled and dried them up to a more or 
less extent. Kut the three together are estimated 
by the most of the witnesses not to have contained 
more than from one tc two acres in their greatest 
capacity. The water standing in them, after the 
overtlow had run off, would average less than two 
feet in depth. One of these sags had been cleared, 
drained, and cultivated for twenty years before 
the commencement of this suit, and has always 
been kept dry by cultivation and the occasional 
turning of a furrow into the ravine. Crops have 
been raised upon it every year. ‘This is the low 
place spoken of by the witnesses as being oppo- 
site the log house on complainant’s land. We do 
not think, under these facts, that the complainant 
can complain of the drainage of this spot by the de- 
fendant, in the natural and usual course of hus- 
bandry; and we cannot find from the proofs that 
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such drainage has been of any perceptible dam- 
age to the premises of complainant. 

The other sags are described as follows: A low 
spring, or mucky place, west of the barn on de- 
fendant’s land, being in extent about tive or six 
rods long and three or four rods wide; and the 
other, a hole containing from one-half acre to an 
acre of land, being two and one-tenth feet deep. 
It is admitted that the overflow of these basins 
naturally ran into the ravine. From this sag west 
of the barn the ravine heretofore mentioned ran 
down to and upon the lowland of complainant. 
The other sag or hole was in a lateral direction 
from this main ravine; but a natural depression 
ran from it into the main gully through which its 
overflow was emptied. 

The defendant, at the time of the service of the 
temporary injunction in this suit, was digging out 
the ditch in the main ravine, and tiling it, as he 
claims, so that he could cover it and cultivate 
over it. He had also, before and about that time, 
deepened the outlets or ravines from these sags so 
as to carry out all the waterin them. And this 
has been of some damage to complainant’s land, 
and, if allowed to be persisted in, will be a con- 
tinuing damage indefinitely. ‘The evidence shows 
more water upon complainant’s land, and that 
some water remains there longer than it did be- 
fore it received the water held in these basins. 
Though the amount of damage may not be easily 
perceived or, estimated, the natural cunsequence 
of opening these sags and letting upon this low- 
land of complainant their waters, which otherwise 
would have been retained upon defendant’s prem- 
ises until disappearance from evaporation and 
percolation, is to deposit upon the premises of 
complainant surface water of defendant, which 
complainant in law is not bound to receive. De- 
fendant cannot, even in the interest of good hus- 
bandry upon his farm, thus transfer the water of 
his sag-holes to the premises of his neighbor. 
The law does not authorize one farmer, even for 
the purpose of cultivation and tillage of his prem- 
ises, to dry up a pond on his place by depositing 
the waters thereof upon the premises of another, 
thereby making such other tract more diffi ult to 
redeem. One has a right to ditch and drain and 
dispose of the surface water upon his land as he 
sees fit; but he is not authorized to injure by so 
doing the heritage of his neighbor. He cannot 
collect and concentrate such waters, and pour 
them through an artificial ditch in unusual] quan- 
tities upon his adjacent proprietor. Kauffman v. 
Griesemer, 26 Pa. St. 407; Barkley v. Wilcox, 86 
N. Y. 148; Noonan v. City of Albany, 79 N. Y. 
475; Adams v. Walker, 34 Conn. 466. 

Since the complainant has undertaken to reclaim 
his lowland or swamp, grass and garden crops 
have been grown upon it, and, although the evi- 
dence tends to show that the soil has not the nec- 
essary constitutentsfor growing good wheat, there 
is no doubt but it is capable of use and cultiva- 
tion, which capability will increase with such use. 
He has a plain and equitable right to so use it, and 





is not required to hold it as a basin for any more 
of the surface water of defendant than would nat- 
urally flow through the ravine, to which flowage 
the defendant has gained an easement. The wa- 
ters not naturally overflowing from the two sags 
must be held there by defendant, or disposed of in 
some way not to the injury of complainant. 

But we think the injunction, as it now stands, is 
too broad. The decree of the court below will be 
so modified as to perpetually enjoin the defendant 
from emptying the waters of these two sags, other 
than the natural overflow, by ditches, tiled drains, 
or otherwise into the ravine and upon the lands of 
complainant. We shall award no costs to either 
party in this court. Complainant to recover cost 
in the court below. 

(The other justices concurred.) 


Nore.—The law on the subject of surface water 
varies in different jurisdictions, as the courts have 
followed the common law or the civil law doctrine. 
The former takes the ground that the owner of land 
may exercise absolute ownership over the whole of it, 
and regards surface water as a part of the whole. The 
latter insists that his acts of ownership must be such 
as do not injure others, and denies, as regards the dis- 
position of surface water, that itis a case of damnum 
absque injuria. The rule in some States is relaxed in 
its application to improvements in cities. 

Surface water includes stationary water and flowing 
water which has no reasonably well-defined channel. 
When water flows ina commonly permanent channel 
with a bed and sides or banks, although the stream is 
small, and even sometimes dried up, it forms a water- 
course. The distinction is important.! Wherea right 
exists, the motive in doing acts of ownership is imma- 
terial.2 The owner of land may build upon it or 
change its grade, although the water which falls upon 
it or flows over it is thereby caused to flow upon the 
adjoining Jand in greater quantity than before or in a 
different direction.2 Where a house is so built that 
rain water drips from its roof upon a neighbor’s land, 
the owner of the house is liable.* The owner of the 
higherland may retain the surface water,’ but he cannot 


1 Morrison v. B. & B. R.Co., 67 Me. 353; Stanchfield 
v. Newton, 142 Mass. 116; Barkley v. Wilcox, 86 N. Y. 
141; Schlicter v. Phillipy, 67 Ind. 201; Palmer v. Wad- 
dell, 22 Kan. 352; Barnes v. Sabron, 10 Nev. 217; Hoyt v. 
Hudson, 27 Wis. 656 ; Eulrich v. Richter, 41 Jd. 318; McClure 
v. Red Wing, 28 Minn. 186. . 

2 Walker v. Cronin, 107 Mass. 555, 564; Phelps v. Nowlin, 
72 N. Y. 39, semble; Chatfield v. Wilson, 28 Vt. 49; Id. 31 Id. 
358; c. F. Delhi v. Yomans, 50 Barb. 316, 320; c. ¥. Frazier 
v. Brown, 12 Ohio St. 294. 

3 Dickinson v. Worcester, 7 Allen, 19; Gannon v. Harga- 
don, 10 Jd. 106; Parks v. Newburyport, 10 Gray, 28; c. 
¥F. Drake v. R. Co., 58 Iowa, 302, 308; c. F. Curtiss v. 
Ayrault, 47 N. Y.73; Bangor v. Hausil, 51 Me. 521; Murphy 
v. Kelley, 68 Id. 521; Goodale v. Tuttle, 29 N. Y. 459; Van- 
derwiele v. Taylor, 55 Jd. 341; Barkley v. Wilcox, 8 Id. 
140; Swett v. Cutts, 50 N. H. 439; Bates v. Smith, 100 Mass. 
181. Contra: Adams v. Walker, 34 Conn. 466; Nininger 
v. Norwood, 72 Ala. 277; Hurdman v. N. E. R. Co., L. R. 
8C. P. D. 167; Ogburn v. Connor, 46 Cal. 346; Hays v. 
Hays, 19 La. 351. 

4 Underwood v. Waldron, 33 Mich. 232; Martin v. Simp- 
son, 6 Allen, 102; Fay v. Prentice,1 C. B. 828; Gould v. 
McKenna, 86 Pa. St. 297; c. F. Simongis v. Pollard, 58 Vt. 
348; Bellows v. Sackett, 15 Barb. 96; c. F. Garraty v. 
Duffy, 7 R. I. 476; Tanner v. Volentine, 75 Ill. 624. 

5 Boynton v. Gilman, 53 Vt. 17; Livingston v. McDonald, 
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lawfully collect the surface water in an artificial chan- 
nel and discharge it thereby on the adjoining land.® 
He may, however, collect in an artificial channel the 
surface water which naturally flows from his estate 
into a water-course running through or near by his 
estate, and so discharge the surface water into such 
water-course,’ but not beyond the capacity of such 
water-course.’ The owner of the lower land may erect 
barriers and keep back the surface water which natu- 
rally flows upon his land. Where surface water 
carries injurious substances, of artificial origin, from 
the defendant’s land upon the plaintiff’s, the former 
is liable ;!° but not where the water, carrying such in- 
jurious substances, simply flowed across defendant’s 
land from land above.!! 

When the surface water flows in no definite channel, 
the owners of adjoining estates can acquire no right to 
have the surface water flow upon or leave their estates 
by proof of twenty years’ enjoyment.” But when it 
flows in an artificial channel, such prescriptive right 
to discharge it upon the lower land may be acquired 
by the owner of the higher land;!* but the right to 
have the water flow cannot be so acquired by the 
owner of the lower land. The right to have 
water drip from the roof of one’s house upon a neigh- 
bor’s land may be acquired by prescription. 

The rights and liabilities of city and town corpora- 
tions are like those of private individuals. Where a 
city changes the grade of a highway or other public 
place, and surface water is thereby caused to flow 
upon adjoining land, no action lies..6 Where a city 


21 Iowa 160, dictum; Broadbent v. Ramsbotham, 11 Exch. 
602; Rawstrom v. Taylor, 11 Jd. 369; c. ¥. Chaseman vy. 
Richards 7 H. L. Cases, 349. 

6 Dickinson v. Worcester,7 Allen, 19; Butte v. Peck, 
16 Ohio St. 334; Hughes v. Anderson, 68 Ala, 280; Crabtree 
v. Baker, 75 Ala. 91; Hicks v. Silliman, 93 Ill. 255; Kauff- 
man v. Griesemer, 26 P. St. 407; Miller v. Laubach, 47 Pa. 
St. 154; Hays v. Hinkleman, 68 Pa. St. 324; Templeton v. 
Vashloe, 72 Ind. 134; Davis v. Londgreen, 8 Neb. 48; Liv- 
ingston v. McDonald, 21 Iowa 160; Porter v. Durham, 
74 N. C. 767; Phinizy v. Augusta, 47 Ga. 260. 

7 Waffle v.N. Y.C. R. Co., 53 N. Y. 11; MeCormick v. 
Horan, 81 Jd. 86; Jackman y. Arlington Mills, 137 Mass. 
277. 

8 Noonan v. Albany, 79 N. Y. 40; Martin v. Riddle, 26 
Pa. St. 415, semble. 

9 Hoyt v. Hudson,27 Wis. 656; Eulrich v. Richter,37 Id. 226; 
Lezzard v. Stram, 62 Jd. 112; C. & V. R. Co. v. Stevens, 
73 Ind. 278; Benshall v. Selfert, 77 Jd. 3;C. & V. R. Co. 
v. Houry, 77 Id. 364. Contra: Gillham v. M.C. R. Co., 49 


Ill. 484; Gormley v. Sanford, 52 Jd. 158; Boyd v. Conklin, 


54 Mich. 583; Shane v. R. Co., 71 Mo. 237; Tootle v. Clifton, 
22 Ohio St. 247; Goldsmith v. Elsas, 53 Ga. 186, semble; 
Porter v. Durham, 74 N. C. 767; semble, Bentz v. Arm- 
strong, 8 Watts, & S. 40, semble; Beard v. Murphy, 37 Vt. 99. 

10 Gawton v. Leland, 31 N. J. Eq. 385; Brown v. Illins, 
27 Conn. 84; Jutte v. Hughes 67 N. Y. 267. 

ll Sickwitz v. McAllister, 39 Cal. 573. 

22 Parks v. Newburyport, 10 Gray, 28. Contra: Conklin 
v. Boyd, 74 Mich. 56. 

18 White v. Chapin, 12 Allen, 516; Rathke v. Gardner, 
134 Mass. 14; Fryer v. Warne, 29 Wis. 511 semble; Earl v. 
De Hart, 1 Beas. Ch. 280. 

14 Greatrex v. Hayward, 8 Ex. 291; Mason v. 8. & H. R. 
Co., L. R. 6 Q. B. 578. Contra (acase of pollution): Magor 
v. Chadwick, 11 A. & E. 571; c. ¥. Shepardson vy, Perkins, 
58 N. H. 354. 

15 Cherry v. Stein, 11 Md. 1; Thomas v. Thomas, 2 C. M. 
& R. 34; Harvey v. Walters, L. R. 8 C. P. 162; c. ¥. Carbrey 
v. Willis, 7 Allen, 364. 

16 Wakefield v. Newell, 12 R. IL. 75; Flagg v. Worcester, 
18 Gray, 601; Turner v. Dartmouth, 13 Allen, 291; St- 
Louis v. Curno, 12 Mo. 414; Imber v. Springfield, 55 Mo. 
119; Swenson v. Lexington, 69 Jd. 167; Rcll v. Augusta, 34 





collects the surface water of a public place in an 
artificial channel, and pours the water upon adjoining 
land, the city is liable.” And where the result of 
highway grading is to drain upon the plaintiff’s land 
surface water from a territory larger than naturally 
drains upon it;!5 also where the city turns the water 
into a natural stream.!® A city, however, is not liable 
for failing to provide proper drainage for surface 
water.20 

As to railroads, where, by the construction of the 
road-bed, the natural flow of surface water is ob- 
structed or diverted, no action lies against the rail- 
road company.2! Buta railroad company has no right 
to collect the surface water upon its own land and 
thence discharge it upon the adjacent land. 

Boston, Mass. STEPHEN H. TYNG. 


Ga. 326; Lee v. Minneapolis, 22 Minn. 13; Alden v. Same, 
24 Id. 24; Lynch v. New York, 76 N. Y. 60; c. F. Cumber- 
land v. Willison, 50 Md. 138. Contra: Dixon v. Baker, 65 
Ill. 518; Shawneetown v. Mason, 82 Jd. 337; Gillison v. 
Charleston, 16 W. Va. 282; C.F. Damsur v. Lyons City, 
44 Iowa 276; Ross v. Clinton, 46 Jd. 606. 

17 Franklin v. Fisk, 13 Allen, 211; Byrnes v. Cohoes 67 
N. Y. 204; Pettigrew v. Evansville, 25 Wis. 223. So where 
a gutter gets out of repair: Alton v. Hope, 68 III. 167. 

18 City of Indianapolis v. Lawyer, 38 Ind. 348; Obrien v. 
St. Paul, 25 Minn. 331. 

19 Manning v. Lowell, 130 Mass. 21; Noonan vy. Albany, 
79 N. Y. 40. 

2 Carr v. The Northern Liberties, 35 Pa. St. 324; Fair v. 
Philadelphia, 88 Zd. 309; Mills v. Brooklyn, 32 N. Y. 489; 
Gould v. Booth, 66 Zd. 62; Smith v. New York, 66 Jd. 295; 
Flagg v. Worcester, 13 Gray, 601; Atchison v. Challiss, 9 
Kan, 693. 

21 Greely v. M. C. R. Co., 53 Me. 200; Morrison v. B. & 
B. R. Co., 67 Id. 453; Hanlin v. C. & M. R. Co., 61 Wis. 515; 
Munkers v. R. Co., 60 Mo. 334. Contra: A. H. R. & C. Co. 
v. Deitz, 50 Ill. 210; T., W. & W. R. Co. v. Morrison, 71 J d 
616; I. B. & W. R. Co. v. Smith, 52 Ind. 428. 

22 Curtis v. E. R. Co., 98 Mass. 428; McCormick, vy. R. 
Co., 70 Mo. 359; Hogeman v. R. Co., 31 Minn. 224; Whalley 
vy. L. & Y. R. Co., L. R. 132 B. D. 131. 
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1, ADMIRALTY—Appeal—Collision.—Rule declared 
as to appealin collision cases in admiralty prac- 
tice.—Reiderman v The Galileo, U. 8. C. C. (N. 
Y.), Oct. 12, 1886; 29 Rep. 538. 


2. ApMIRALTY—Practice—New Trial.—A new tria! 
will be refused if original decision is adhered to 
after new facts have been presented.— Burke v. 
Williams, U. 8. D. C. (Conn.), Dec. 31, 188; 29 
Fed. Rep. 542. 


8. AGENCY—Fact or—Pledge—Penal Act— Usage — 
Supreme Court Practice — Missouri Statute.— 
At common law a factor cannot pledge goods held 
by him in trust, but by Missouri act of March 4, 
1869, he can pledge the warehouse receipt, but 
only in writing. The penal act of Missouri of 
March 28, 1874, does not control such contracts as 
to their validity between the parties, it only affixes 
a penalty to violations of the act by factors. A 
general usage for advances to factors by banks on 
goods held by such factors does not bind the own- 
ers of the goods. The supreme court will: review 
on writ of error without bill of exceptions findings 
of fact made by the court without a jury, and in 
proper cases will order judgment instead of direct- 
ing a new trial.—Allen v. St. Louis Nat. Bank, 
U.S. 8. C., Jan. 10, 1887; 7S. C. Rep. 460. 


4. APPEAL—Just ice—Negligence— Mist ake— Record. 
—The record on appeal from a justice must show 
the appeal was taken within ten days, but the jus- 
tice by negligence cannot deprive party of his 
rights, but when facts are untruthfully stated in 
record they cannot be corrected or disposed of in 
summary manner by affidavits on motion to dis- 
miss appeal.—Struber v. Rohifs, 8. C. Kan., Feb. 
4, 1887; 12 Pac. Rep. 830. 


5. APPEAL—Practice.—Upon the reversal of a judg- 
ment upon a single issue, that issue alone should 
be tried over in the court below.—Chandler v. 
People’s Savings Bank, 8. C. Cal., Feb. 10, 1887; 
12 Pac. Rep. 871. 


6. ASSIGNMENT OF CREDITORS— Filing Claims.— 
Creditors must claim under assignment within 
three months, and assignee’s notice invalid unless 
it allows full three months.—Morehead v. Met. 
Nat. Bk., N. J. Ct. App., June Term, 1886; 7 Atl. 
Rep. 643. 


7. ATTACHMENT — Excessive Levy — Measure of 
Value.—That the levy of an attachment was ex- 
cessive will not alone authorize a recovery of dam- 
ages. The damages are to be measured by the 
value of tne property taken, not by the incon- 
venience caused to the owner by his being deprived 
of its use.—O’ Neal v. Wills’ Point Bank, 8. C. 
Tex., Nov. 26, 1886; 2S. W. Rep. 754. 





8. ATTACHMENT — Homestead — Exemption—Jus- 
tice—Appeal.—An attachment on real estate issued 
from a justices’ court may be controverted there or 
on appeal, where no greater jurisdiction is allowed, 
only when wholly unconnected with the laws gov- 
erning realestate. In such case, aclaim of exemp- 
tion as a homestead may be made at any time be- 
fore sale—IJrwin v. Taylor, S. C. Ark., Jan. 22, 
1887; 2S. W. Rep. 787. 


9. ATTACHMENT — Redelivery —Injunction.— It is 
not a redelivery of goods attached for the claim- 
ant’s agent to tell the sheriff that claimant wanted 
to redeliver. The levy of an execution upon 
goods will not be stopped by injunction, unless it 
is shown that the goods already levied on are suf- 
ficient to satisfy the judgment.—Garrity v. Thomp- 
son, 8. C. Tex., Nov. 12, 1886; 2S. W. Rep. 750. 


10. ATTACHMENT—Land— Sale— Title—Admissions 
—Possession—Limitations, Statute of—Probate 
Court—Judgments Filed.—A purchaser of land, 
before levy of attachment against his grantor 
obtains the title and is not affected by the suit, 
he not being a party; ifhe purchase after the levy, 
he buys subject to the suit and is bound by it. 
Where title by possession isin issue in a suit to try 
title, statements made to witness, who was then 
tenant of|the ground under plaintiff’s grantor, and 
which he repeated to grantor, who then offered to 
sell him the land, are admissible. Where defendant 
claims by adverse possession claiming the benefit 
of his grantor’s possession, which was attached 
prior to his purchase and sold thereunder, the 
claim cannot be allowed. The probate court in the 
absence of claims entitled to a priority cannot re- 
open or adjudicate a judgment certified to it.— 
Paxton v. Meyer, 8. C. Tex., Dee. 7, 1886; 2S. W. 
Rep. 817. 


11. ATTACHMENT — Tort—Amendment—Priority.— 
Where ambiguous, whether suit on contract or in 
tort, can be amended so as to uphold attachment, 
but notif it wasintort. If amount increased, by 
amending a mere clerical error, it will sustain at- 
tachment to the increased amount; otherwise can- 
not increase amount against subsequent attach- 
ment.—Suksdorf v. Bigham, 8. C. Oreg., April 26, 
1886; 12 Pac. Rep. 818. 


12. ATTACAMENT— Wrongful—Exemplary Damages 
— Malice — Agency — Partnership—Abatement.— 
Where an attachment has been wrongfully sued 
out, and malice is shown on the part of the agent 
in the transaction, exemplary damages should not 
be allowed, unless the principal can be proved to 
have participated in such malice. It is not neces- 
sary to make a dormant partner a party defendant 
with his partners. A plea in abatement may be 
tried with the principal issue or separately at the 
discretion of the court.—Tynburg v. Cohen, 8. C. 
Tex., Jan. I1, 1887; 28. W. Rep. 734. 


13. ATTORNEY—Disbarment.—Where a young and 
inexperienced attorney made an affidavit for use 
in land office at Washington, on the advice of an 
older lawyer that it was proper, and it is claimed 
he believed it to be true, in a proceeding in a State 
court to disbar him, the case might be dismissed, 
the other party not objecting.—In re Knott, 8. C. 
Cal., Jan. 24, 1887; 12 Pac. Rep. 780. 


14. Bart—Duress.—The surety on a bail bond can- 
not plead the duress of his principal.—Oak v. Dus- 
tin, 8. J. C. Me., Jan. 31, 1887; 7 Atl. Rep. 815. 
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15. BUILDING ASSOCIATION — Illegal Rules of.— 
Where the directors of a building association de- 
clared that certain shares had matured, a stock- 
holder can recover the full value without paying a 
premium for preference.—Appeal of Mechanics’ & 
Workingmen’s Building Ass’n, 8. C. Pa., Jan. 17, 
1887; 7 Atl. Rep. 728. 


16. CaRRIERS—Law of Pennsylvania—Of New Jer- 
sey.—Action forinjury transitory, but governed by 
law of place where injury occurred. Recovery can 
be had in Pennsylvania on absolutely free pass,but 
consideration for pass must be proved in New Jer- 
sey.—Camden R. Uo. v. Bausch, 8. C. Pa., Jan. 

24, 1887; 7 Atl. Rep. 731. 


17. CARRIERS—Payment of Fare—Carrying Beyond. 
—When passenger pays fare, which is accepted, to 
a point where trains often stop, though no station, 
it is a violation of contract not to stop there.—Hull 
v. E. L., etc., R. Co., 8. C. Tex., Nov. 5, 1886; 2 S- 
W. Rep. 831. 


18. CARRIERS — Ship Unseaworthy — Measure of 
Damages.—Difference between sound and un- 
sound value of goods damaged in unseaworthy 
ship is the measure of damages recoverable.— 
Madgeburg, etc. Co. v. Paulson, U.S. D. C. (Ga.), 
Nov. 30, 1887; 29 Fed. Rep. 530. 


19. CHARTER Party — Construction.—Inharmoni- 
ous clauses in a charter party must be so construed 
as to subserve the leading purpose of the instru- 
ment. The same rule applies to bills of lading. 
Rule as to construction of clause requiring deliv- 
ery at one of several ports “per order on arrival.”— 
Bolckow v. The Chadwike, U.S. D.C. (N. Y.), 
Jan. 19, 1887; 29 Fed. Rep. 521. 


20. COLLISION — Steamers — Signals.—The rule in 
passing is that the overtaking vessel shall keep out 
of the way of the overtaken vessel passing on her 
port side. Rules on this subject construed and 
applied, and the law on the subject of responding 
to whistle signals declared.— Pennsylvania, etc. Co. 
v. The Dentze, U. S. C. C. (N. Y.), Dee. 8, 1886; 
29 Fed. Rep. 525. 


21. COLLISION— With Wreck—New York Statute.— 
Owner of abandoned wreck not liable for collision 
with it. New York statute construed. — Ball v. 
Berwind, U. 8. D. C. (N. Y.), May 27, 1886; 29 Fed. 
Rep. 541. 


22. CONSTITUTIONAL LAaw—Amendments—Entry in 
Journals.—Proposed amendments to the California 
constitution may be entered in the journal of each 
house by an identifying reference, and need not be 
copied therein in full.—Oakland Pav. Co. »v. 
Tompkins, 8. C. Cal., Feb. 4, 1887; 12 Pac. Rep. 801. 


23. CONSTITUTIONAL LAw—Amendment — Journal 
Entry—W here an amendment was proposed to the 
constitution and no entry thereof made on the 
journal of either house it is void.—Statev. Tuffy, 
8. C. Nev., Feb. 3. 1887; 12 Pac. Rep. 835. 


24. CONSTITUTIONAL Law—County Indebtedness— 
Assignment.—The limitation imposed upon county 
indebtedness refers to that contracted under stat- 
utory powers or by authority of legislature. A 
county can assign its revenue accruing from levied 
but uncollected taxes, but it must not exceed the 
amount for the current year, and is an assigrment 
pro tanto of such fund without recourse by the 
county.— People v. May, 8. C. Colo., Jan. 24, 1887; 
12 Pac, Rep. 838. 





25. CONSTITUTIONAL Law—Denver— Special Act .— 


The law giving Denver the power by ordinance to 
suppress dance-houses, suspends pro tanto the 
general law, and is constitutional.—Rogers v. Peo- 
ple, S. C. Colo., Jan. 24, 1887; 12 Pac. Rep. 843. 


26. CONSTITUTIONAL Law—Non-sectarian Reform 


School — Police Court — Expense of Custody — 
County.—The California law allowing courts to 
commit minors to non-sectarian reform schools 
and charge the expense of their keeping to the 
county is constitutional. The police judge presides 
over a court, and he can personally exercise that 
power, andthen the county authorities may pay 
such expenses without supervising his action.— 
Boys’ and Girls’ Aid Soc. v. Reis, 8. C. Cal., Jan. 
31, 1887; 12 Pac. Rep. 796. 


27. CONSTITUTIONAL Law—Right of Compensation 


of Unpaid Officials.—A city council has no right to 
vote compensation to members receiving no regu- 
lar pay, for special services, where the constitu- 
tion forbids a municipality to grant any extra com- 
pensation to a public officer.—Garvie v. City of 
Hartford, 8. C. Conn., Jan. Term, 1887; 1 Atl. 
Rep. 123. 


28. CONSTITUTIONAL Law— Title — Salaries.— A 


law entitled an act to reduce salaries of judges and 
State officers is void as embracing more in title 
than one subject.—State v. Hallock, 8. C. Nev., 
Feb. 1, 1887; 12 Pac. Rep. 832. 


29. Conrract — Consideration.—It is a sufficient 


consideration for a contract that a party, in order 
to settle a controversy, shall make a “give or take” 
offer, and the party who makes itis entitled, as 
soon as he has done so, to the compensation there- 
for which has been agreed upon. For the facts of 
the case see 2 Atl. Rep. 265.—Buckingham v. Lud- 
lum, N. J. Ct. Err. & App., March Term, 1886; 7 
Atl. Rep. 851. 


30. ConrrRact—To Carry Mails—Additional Com- 


pensation.—Contract with the carrier of city mail 
construed, and held that, upon the facts shown, 
the carrier was entitled to additional compensa- 
tion.— United States v. Otis, U.S. 8. C. Jan. 24, 
1887; 7 S. C. Rep. 449. 


31. CORPORATION—Municipal Corporation—Annex- 


ation.—Construction of Texas statute (Rev. St. 
Tex. § 503), authorizing annexation of adjoining 
territory to municipal corporation. Objection to 
legality of such proceedings must be seasonably 
made.—Graham v. City of Greenville, 8. C. Tex., 
Nov. 26, 1886; 2S. W. Rep. 742. 


$2. CORPORATION — Municipal Corporation — 


Taxes — Coupons.— The provisions of the Texas 
constitutions that taxes levied by a munici- 
pal corporation to pay a pre-existing debt may be 
paid in the bonds or coupons of such corporation, 
is only available to the tax-payer before he has 
made default.—Bammel v. Mayor, etc. of Heuston, 
S. C. Tex., Jan. 11, 1887; 2S. W. Rep. 740. 


33. CornrpoRTiIONs—Railroads— Stock and Bonds— 


Fictitious Issue—Subrogation.—The constitution 
and statutes of Arkansas construed, so far as they 
relate to the Memphis & Little Rock Railroad 
Company, the original and its successor, when 
trustees are entitled to be subrogated to the rights 
of the States as against the property of the railroad 
company.— Memphis, etc. Co. v. Dow, U.S. 8. C. 
Jan. 24, 1887; 78. C. Rep. 482. 
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34. CRIMINAL Law—Abduction of Female Under 


Eighteen— Persuasion — Unchastity — Instruc- 
tion — False Swearing.— The abduction of a 
female under eighteen years of age, for the pur- 
pose of prostitution,does not require force,but may 
be by persuasion, and it is immaterial whether she 
had prior sexual intercourse with others. Where 
the jury was instructed that they might disregard 
the testimony of one who has willfully sworn 
falsely on a material poirt, the court need not in- 
struct that a particular point is material.—People v. 
Demonssett, 8. C. Cal., Jan. 29,1887 ; 12 Pac. Rep. 788. 


35. CRIMINAL Law—Absent Witness— Evidence.— 


A party desiring to use the written evidence of an 
absent witness must first establish the legal 
grounds therefor. Proof merely of absence of 
witness from the State is not sufficient.—Menges 
v. State, Tex. Ct. App., June 2, 1886; 2S. W. Rep. 
812. 


36. CRIMINAL Law — Affidavit.— An affidavit is 


necessary to information charging a misdemeanor. 
—Wadgyman v. State, Tex. Ct. App., June 5, 
1886; 2S. E. Rep. 768. 


37. CRIMINAL Law—Appeal—Demurrer.—An appeal 


will not lie by Missouri law from a judgment sus- 
taining a demurrer to two of the three counts of 
indictment.— State v. Stegman, 8S. C. Mo., Jan. 
31, 1887; 2S. W. Rep. 798. 


38. CRIMINAL Law—Assault With Intent to Mur- 


der-—Indictment—Evidence.—W here intent mate- 
rial, it must be charged and proved.—Bartlett v. 
State, Tex. Ct. App., June 9, 1886; 2S. W. Rep. 829. 


39. CRIMINAL Law—Authority of Judge.—If tran- 


script shows in the caption that the judge presid- 
ing exchanged with the regular judge, it is suffi- 
cient.— Wyers v. State, Tex. Ct. App., June 5, 
1886; 2S. W. Rep. 816. 


40. CRIMINAL LAW—Bail-bond—Date.—The date of 


signature of bail-bond fixes its date..xFaubion v. 
State, Tex. Ct. App., Jan. 9, 1886; 2 S. W. Rep. 830. 


41. CRIMINAL Law—Bail — Recognizance— Appeal 


—Indictment.—Upon reversal on appeal, the recog- 
nizance on appeal becomes functus officio, and the 
original bail-bond retains its full force. Where 
the indictment is found by a jury of thirteen per- 
sons all the proceedings are void, and the sureties 
on the bail-bond can take advantage of it, though 
there has been a judgment nisi.— Wells v. State, 
Tex. Ct. App., June 23, 1886; 2S. W. Rep. 806. 


42. CRIMINAL Law—Brands—ZInstructions.—An in- 
struction that an unrecorded brand is no evidence 
of ownership, and in such case ownership of the 
steer must be otherwise proved, is correct.— 
Wyers v. State, Tex. Ct. App., June 5, 1886; 2S. 
W. Rep. 816. 


43. CRIMINAL Law—Larceny—Driving away Stock. 
—Indictment for larceny will support conviction for 
unlawfully taking possession of and driving away 
stock. Can be twice convicted under two pro- 
visions of Texas law.— Campbell v. State, Tex. Ct. 
App., Nov. 13, 1886; 2S. W. Rep. 825. 


44. CRIMINAL Law — Embezzlement — Value. — 
Where indictment alleges value of each article 
embezzled, evidence of value in the aggregate is 
sufficient.— Harris v. State, Tex. Ct. App., June 
9, 1886; 2S. W. Rep. 830. 


45. CRIMINAL Law—Homicide— Dying Declarations. 





—A dying declaration in a case of homicide is ad- 
missible, if defendant had abandoned all hope of 
living, but it is erroneous to instruct that it is en- 
titled to as much weight as if made under oath.— 
State v. Mathes, 8S. C. Mo., Jan. 31, 1887; 2 8. W. 
Rep. 800. 


46. CRIMINAL Law—Homicide—Instructions—Self- 
Defense—Deciarations of Paramour.—To justify 
homicide as self-defense, defendant must appar- 
ently be and believe that he is in imminent dan- 
ger. A party expecting an attack is not always 
bound to employ all means to avert the necessity 
for self-defense. An instruction that the necessity 
for the killing must be apparent, actual, immi- 
nent, absolute and unavoidable, is contradictory 
and misleading. Declarations of a paramour, or 
of sister of the killed, made subsequent to the 
killing, in the absence of defendant, are inad- 
missible.—People v. Gonzales, 8. C. Cal., Jan. 19, 
1887; 12 Pac. Rep. 783. 


47. CRIMINAL Law—Justices —Jurisdiction — Exe- 
cution—Former Jeopardy.—Police justice of Long 
Branch has concurrent jurisdiction with justices 
of cases for disorderly conduct. Ordinarily, on 
affirmance, the record is returned to the justice to 
execute the sentence. A discharge on formal ob- 
jections will not sustain plea of former jeopardy. 
—State v. Britton, N. J. Ct. App., March Term, 
1886; 7 Atl. Rep. 679. 


48. CRIMINAL Law—Larceny —Asportation — Con- 
tinuance.—Asportation of the stolen goods is not 
necessary in Texas to support larceny; nor that 
they pass into the actual manual possession of the 
thief. If the absent testimony is shown by the tes- 
timony at the taial to be probably untrue, the re- 
fusal of a continuance will be sustained.—Doss v. 
State, Tex. Ct. App., June 5, 1886; 2S. W. Rep. 
814. 


49. CRIMINAL Law —Larceny—Burden of Proof.— 
If, upon first challenge, the accused makes rea- 
sonable and probably true explanation of his pos- 
session of alleged stolen property, the burden is 
on the State to disprove it.— Vaughan v. State, 
Tex. Ct. App., June 22, 1886; 2 S. W. Rep. 825. 


50. CRIMINAL Law—Larceny—Intent.—Evidence in 
case insufficient to support, conviction for theft of 
a horse, not showing the fraudulent intent at the 
time of taking.—Owens v. State, Tex. Ct. App., 
June 23, 1886; 2S. W. Rep. 808. 


51. CRIMINAL Law — Malicious Mischief — Texas 
Statute, Construction of.—The construction of 
Texas statute relating to malicious mischief de- 
clared. Statute relating te agricultural products 
cannot be applied to injuries to locomotive engine. 
In construing a statute the legislative intent must 
govern.—Murray v. Seate, Tex. Ct. App., June 
23; 1886; 2S. W. Rep. 757. 


52. CRIMINAL LAaw—FPleading— Limit ations-——Penal 
Action.—In criminal cases the statute of limita- 
tions should be pleaded. It cannot be relied on in 
arrest of judgment. A complaint in a penal ac- 
tion is good, although it does not show to whom 
the penalty is due.—State v. Thrasher, 8. J.C. 
Me., Jan. 29, 1887; 7 Atl. Rep. 814. ' 

53. CRIMINAL Law —Practice—Appeal—Evidence.— 
The rule in Texas is, that upon appeal the trial 
judge shall certify that the “‘statement of facts” is 
complete. A judge shall not charge on accomplice 
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testimony if there is no evidence implicating the 
prosecuting witness.—Kerrigan v. State, Tex. Ct. 
App., June 9, 1886; 2S. W. Rep. 756. 


54. CRIMINAL Law — Rape — Evidence.—Evidence 
insufficient to support conviction for rape.—Tex. 
Ct. App., June 2, 1886; 2S. W. Rep. 809. 


55. CRIMINAL Law — Sentence — Penitentiary — 
House of Correction—Cal. Law.—A defendant 
who confesses to prior convictions for felony can- 
not be sentenced to the house of correction, under 
the California law.—Ez parte Mon Fook, S. C. Cal., 
Feb. 4, 1887; 12 Pac. Rep. 803. 


56. CRIMINAL Law— Threatening Lett er—Indict ment 
—Instructions.—In an indictment under Missouri 
law for sending a threatening letter, it is not nec- 
essary to set out the letter in haec verba. Where 
it is a question whether the letter is threatening, 
it must be submitted to the jury. A criminal case 
is not reversible for an erroneous instruction 
favorable to the defendant.— State v. Stewart, S. 
C. Mo., Jan. 31, 1887; 2S. W. Rep. 790. 


57. CRIMINAL Law— Vacating Iilegal and Imposing 
Legal Sentence.—Court can vacate an illegal sen- 
tence in a criminal case in the same term of court, 
or when it has no terms ina reasonable time there- 
after. Six days thereafter is a reasonable time. 
Ex parte Gilmore, 8. C. Cal., Jan. 31, 1887; 12 
Pac. Rep. 800. 


58. CRIMINAL LaAw—Venue.—Proof of venue in- 
dispensable for conviction of crime.— West v. 
State, Tex. Ct. App., June 2, 1886; 2 S. W. Rep. 
810. 


59. CRIMINAL Law — Venue, Change of—Record— 
View— Witness, Credibility of—Homicide—Malice 
—Burden of Proof.—The record when change of 
venue ordered, not include bill of exceptions nor 
jury charge in former trial. A view may be 
ordered in different county from that of the trial, 
and the party designated by the court may point 
out and name the places to the jury; the defendant 
and his counsel should be there. The court in a 
murder trial may allude to relationship of wit- 
nesses to defendant as affecting their credibility. 
Homicide being shown, it devolves upon defendant 
to prove mitigating circumstances or excuse.— 
People v. Bush, 8. C. Cal., Jan. 25, 1887; 12 Pac. 
Rep. 781. 

60. CRIMINAL Law— Vulgar Language—Instruction 
—An instruction that, when the actual and 
legitimate consequences of the language used 
would be to disturb the inhabitants, then you are 
instructed 1t could be used in a manner calculated 
to disturb the inhabitants, is erroneous, being an 
invasion of the province of the jury.—McCandless 
v. State, Tex. Ct. App., June 2, 1886; 2S. W. 
Rep. 811. 


61. CRIMINAL Law — Ways — Obstruction.— The 
Texas law about obstructing ways, refers only to 
the obstruction of public roads, highways, streets 
or alleys in incorporated or unincorporated cities 
or towns.—McClanahan v. State, Tex. Ct. App., 
June 2, 1886; 2S. W. Rep. 813. 


62. CRIMINAL Law — Willful Injury. — It is nota 
willful injury, within the Texas penal code, for one 
to kill an animal in the necessary protection of his 
own property.—Farmer v. State, Tex. Ct. App., 
June 2, 1886; 2S. W. Rep. 767. 


68. CRIMINAL Law— Witness—Husband and Wife, 





—A husband or wife is a competent and compella- 
ble witness for or against his or her, wife or hus- 
band, in a criminal prosecution against one for an 
offense against the other. Reasonable doubt must 
be charged in the words of the statute.—Bramlette 
v. State, Tex. Ct. App., June 23, 1886; 2 S. E. Rep. 
765. 

64. CUSTOM AND UsaGe.—The usage of a particular 
business or place may be proved to show the mean- 
ing of words used in written instruments.—Sus- 
quehanna, ete. Co. v. White, Md.{Ct. App., Jan. 5 
1887; 7 Atl. Rep. 802. 


65. DaMAGES—Building Contract —Breach.—A con- 
tract to build a mill-dam, the owner furnishing all 
materials, is not a contract of hiring, and the dam- 
ages for a breach is the difference between the 
agreed price and the cost of performance.— Single- 
ton v. Wilson, 8. C. Tenn., Jan. 18, 1887; 2S. W. 
Rep. 801. 


66. DAMAGES — Excessive — Personal Injuries. — 
Judgment for $1,450 for injuries by dog to child 
nine years old, producing hip-disease, not exces- 
sive.— Fitzgerald v. Dobson, 8. J.C. Maine, Jan. 4, 
1887; 7 Atl. Rep. 704. 


67. Divorce—Cruel Treatment—Injidelity.—To re - 
peatedly and publicly accuse his wife of infidelity 
wrongly constitutes cruel treatment.— Williams v. 
Williams, 8S. C. Tex., Dec. 21, 1888; 28. W. Rep. 
823. 


68. DivorcrE — Extreme Cruelty.— It is extreme 
cruelty in a wife so to apply croton oil to the cloth- 
ing of her husband that it was communicated to his 
person and caused him great suffering. Such con- 
duct held sufficient to defeat her application for 
divorce and alimony on the ground of his deser- 
tion. Harvey v. Harvey, N. J. Ct. Chan., Jan. 22, 
1887; 7 Atl. Rep. 871. 


69. Divorce — Former Marriage—Admissions.—In 
suit for divorce on ground of earlier marriage by 
husband, his admissions to others relative thereto 
are admissible against him, andif it is shown to 
have been existing at time of second marriage, the 
burden is on defendant to show it was a nullity. 
Lindsey v. Lindsey, N. J. Ct. Chan., Jan. 12, 1887; 
7 Atl. Rep. 666. 


70. DivorcE—States—Conflict of Law.—When a 
wife leaves her husband and goes to another State 
and procuers a divorce by publication of notice, 
such divorce is void in the first State.—Flower v. 

Flower, N. J. Ct. Chan., Jan. 15, 1887, 7 Atl. Rep. 

669, 


71. EJECTMENT.— Adverse Possession — Color of 
Title.—In Oregon, adverse possession for the pre- 
scribed time confers a title to the property so held 
in actual possession, and possession of part under 
color of title to the whole confers title to the whole. 
—Joy v. Stump, S. C. Oreg., Jan. 10, 1887; 12 Pac. 
Rep. 929 


2. EJECTMENT—Defense of Purchase—Allegations 
—Cross-bill— Title—Failure of.—A defense to an 
action of ejectment, alleging contract of purchase, 
partial payment and possession, but not alleging 
payment in full nor that the balance is not due, is 
not sufficient. A cross-bill alleging discovery of 
failure of title and an offer to rescind the contract 
is not sustainable as such.— Hoffman v. Remnant, 
S. C. Cal., Feb. 9, 1887; 12 Pac. Rep. 804. 
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78. Equity —Bill—Allegations— Est oppel.—Bills in 
chancery are ordinarily but slight evidence with- 
out more, of the statements therein, and parties 
cannot take advantage of them unless misled 
thereby to their prejudice.— Vanneman v. Swedes- 
boro L. & B. Ass’n, N. J. Ct. Chan., Jan. 19, 1887; 
7 Atl. Rep. 676. 


74. Equriry—£rror.—If an error is made in the en- 
try of a decree by the New Jersey Court of Errors 
and Appeals, the decree must be executed by the 
court of chancery. The mistake can only be cor- 
rected in the court in which it was made.— Tuttle 
v. Gilmore, N. J. Ct. Err. and App., November 
Term, 1886; 7 Atl. Rep. 859. 


75. Equrry—Master—Exceptions — Nunc Pro Tunc 
Entry—Bond—Appeal.— The court must act on 
exceptions to master’s action, or will be held to be 
waived. A court, who did not make the order, 
should not allow a nunc pro tunc entry of it on the 
assertion by one party that it was made, the other 
party denying it. A nunc pro tunc order reciting the 
granting of an appeal at a former time upon giving 
bond, but not showing that bon@ was given nor that 
the time therefor was extended, is erroneous.— 
Carter v. McBroom, 8. C. Tenn., Feb. 2, 1887; 2 
8. W.Rep. 803. 


76. Equiry— Parties — Reformation of Deeds.— 
When one holding as trustee for himself and oth- 
ers by mistake fails to convey the lots properly in 
severalty, all the parties interested are properly 
joined in suit against the trustee.—Dod v. Paul, 
N. J., Ct. Ch., Jan. 17, 1887; 7 Atl. Rep. 670. 


77. Equiry—Partnership —Quantum Meruit— Re- 
cewwer—Limiutations— Statute of.—An adverse de- 
cision in suit for share of profits in a partnership for 
services,no bar to suit on quantum meruit. Ap- 
pointment of receiver to partnership supersedes 
surviving partner, and assignee necessary party to 
all suits, andon his appointment statute of limita- 
tions ceases to run against creditors of firm.— Kirk- 
patrick v McElroy, N. J. Ct. App., June Term, 
1886; 7 Atl. Rep. 647. 


78. Equiry—Pleading — Certainty — Legal Rem- 
edy.—Where party prayed an account for support- 
ing his wife, alleging various payments, having 
given bond therefor, bill not open to demurrer for 
vagueness nor as having legal remedy.— North 
Plainfield v. Colthar, N.Y. Ot. App., March Term, 
1886; 7 Atl. Rep. 641. 


79. Equiry—Rescission of Contract—Multifarious- 
ness,—Bill to set aside sale, because vendee could 
not get possession of premises, and did not know 
of incumbrance, and implying fraud, is good. 
Where bil! claims but one genera! and entire right 
not demurrable, though defendants have separate 
rights. Smith v. Scribner, 8. C. Vt., Jan. 31, 1887; 
7 Atl. Rep. 711. 

8. Equiry —Sale—Confirmation.—A court of equity 
will set aside a confirmation of a master’s sale 
which was entered upon an ex parte showing, 
there being evidence of irregularity, surprise, and 
want of due notice to the party complaining.— 
Barker v. Richardson, N. J. Ot. Err. and App., 
June Term, 1886; 7 AU. Rep. 627. 


81. Exnoxr— When Harmless—Remarks of Counsel— 
To be Disréegarded.—\t ix barmiess error after 
proper instructions to give one to the effect that 
plaintiff may prove that he suggested matters not 





in the contract. Remarks of counsel that defend- 
ant is rich and plaintiff poor are improper, andthe 
jury were properly instructed to disregard them.— 
Felix v. Schamweber, S.C. Ill., Jan. 25, 1887; 10 
N. E. Rep 16. 


82. EscHEAT— Foreign Corporation — Statute.— 
A foreign corporation cannot hold lands in Penn- 
sylvania. Such lands will be escheated by quo 
warranto, under act of April 26, 1885.—Common- 
wealth ex rel. v. New York, etc. Co., 8. C. Penn. 
Jan. 3, 1887; 7 Atl. Rep. 756. 


83. ESTOPPEL — Ejectment — Equitable Defense.— 
Where an equitable defense is set up in ejectment 
and judgement for plaintiff, defendant is estopped 
to set up that equitable title in another suit by 
him.—Preston v. Chadwick, S. C. Mo., Jan. 31, 
1887; 2S. W. Rep. 793. 


84. EsTOPPEL—Option — Specific—Performance.— 
Where lessee entitled to first refusal to purchase 
sold his goods therein tothe one he learned was 
purchaser, and some months after sued for spe- 
cific performance: Held, he was estopped.—Race 
v. Groves,N .J.,Ct. Ch., Jan. 13, 1887; 7 Atl. Rep. 667. 


8. EXECUTION—Ezemption — Kansas Law.—The 
head of a family may claim, under Kansas law, two 
cows, as exempt, although not used by family nor 
necessary for its support.—Nuzman v. Schooley, 
8. C. Kan., Feb.4, 1887; 12 Pac. Rep. 829. 


86. ExECUTIONS—Exemption — Statutes, Provisos 
in.—The proviso in Arkansas constitution except- 
ing property from execution for the purchase money 
thereof, applies to vendees, whether married or 
single. A judgment debtor must specify the prop- 
erty he wishes toexempt. The rule thata proviso 
is confined to the last enactment does not apply 
when the context shows a different intent.—Fried- 
man v. Sullivan, 8. C. Ark., Jan. 22, 1887; 2 S. W. 
Rep. 785. 

87. ExecuTion— Surrender of Land — Mistake in 
Appraising—Redemption.—When debtor directs 
sheriff with execution to levy on and sell without 
advertising certain land of his, it was sufficient 
that he directed a levy on the land he described; 
he could not complain if sheriff sold without pro- 
duction of the title papers; the sheriff was not 
bound to go on the land to make the levy—it was 
not necessary he should tell the sheriff to sell on a 
particular day. The appraisors having appraised 
the wrong land, while the land was sold under two- 
thirds of its value, equity will allow the debtor a 
reasonable time to redeem, the plaintiff having 
bought and the rights of nw third parties having 
intervened.— Vallandingham v. Worthinton, Ky. 
Ct. App., Jan. 27, 1887; 28. W. Rep. 772. 


88. ExecuTors— Commissions.—A person appointed 
executor and trustee by a testator is entitled to 
commissions in each capacity.— Pitney v. Everson, 
N. J. Ot. Err. and App,, November Term, 1883; 7 
Atl. Rep. 860. 


89. ExucuToRrs—IJssue—Claim,—In an action against 
executors of a wife for community assets, it must 
be averred and proved that the claim had been re- 
jected by them.—Iowlandv. Madden, s, C. Cal,, 
Feb. 10, 1887; 12 Pac. Rep, 870, 


9. ExecuroRs—lHevocation of Letters—Aneillary 
—Declination,—When \etters of administration, 
granted on estate of non-resident, the court, on 
production of a will, may revoke the letters and 
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appoint any suitable person administrator, the 
next of kin being parties to proceedings, and not 
applying.—Dalrymple v. Gamble, Md. Ct. App., 
1886; 7 Atl. Rep. 683. 


91. FrauD—Carelessness—Ignorance — Estoppel.— 
One who is guilty of gross carelessness, as in sign- 
ing a note without reading it, or buying goods 
without examination, is not entitled to relief, un- 
less a fraud has been practiced upon him. One is 
not estopped by an instrument void for fraud.— 
Burrough v. Pacific, etc. Co., 8. C. Ala., Jan. 12, 
1887; 1 South. Rep. 212. 


92. FRAUDULENT CONVEYANCES —Grantor’s Chil- 
dren— Consideration.—Pending appeal from judg- 
ment, which was reversed, but new judgment ob- 
tained, defendant sold all his property to his 
ebildren for services rendered to him, of which no 
account had been kept, such sale was void as to 
plaintiff.—Low v. Wortman, N. J. Ct. App., Jan. 
8, 1887; 7 Atl. Rep. 659. 


93. FRAUDULENT CONVEYANCES — Preferences — 
Sales — Attachments — Execution — Appeal.— A 
failmg debtor may convey property to a debtor, 
though the latter knew it would delay other cred- 
itors. An offer of sale accepted, and credit given 
on seller’s books, is a completed sale. When at- 
tachment is dismissed, the title of purchaser sub- 
sequent thereto is superior to attachments made 
after the sale. A contingentinterest in property 
cannot be attached. Appellate court will not re- 
view errors not set forth in assignment of errors. 
—Smith v. Whitfield, S. C. Tex., Dec. 10, 1886; 2 
S. W. Rep. 822. 


94. GARNISHMENT —Commissions — Debt.— When 
agent’s commissions are payable from proceeds of 
sale, principal cannot be garnished on account of 
unpaid balance of the price.—Sand-Blast, etc. Co. 
v. Parsons, 8. C. Conn., Dec. 17, 1886; 7 Atl. Rep. 
716. 


95. GARNISHMENT—Jnsurance.—An insurance com- 
pany having the option to rebuild the premises 
destroyed, and electing to do so, cannot be re- 
quired, upon garnishment process, to pay over the 
amount of insurance to the creditor of insured.— 
Hurst v. Home, etc. Co., 8. C. Ala., Jan. 29, 1887; 
1 South. Rep. 209. 


96. GARNISHMENT—Judgment Debtor.—A defend- 
ant in a judgment cannot be garnished by a cred- 
itor of the plaintiff.—Despain v. Crow, 8. C. Oreg. 
Jan, 18, 1887; 12 Pac. Rep. 896. 


97. GUARDIAN AND Warp—Settlements—Lapse of 
Time.—Where guardian allowed, on settlement, a 
small balance for support of ward, and testified 
that the amount of ward’s wages collected was ex- 
pended on him, it is too late to question the matters 
seventeen years afterwards and nine years after 
ward’s majority.—Morganstein v. Shuster, Md. 
Ct. App., Dee, 16, 1886; 7 Atl, Rep. 687, 


98, HoMKSTRAD — Abandonment Intention, — 
Where party moved from homestead for conve- 
nience of business, who testified he intendedto 
return to it, unless he could sell it, and with pro- 
ceeds buy a new homestead, Aeld, he had not 
abandoned his homestead. Sanders v. Sheran, 8. 
Tex., Nov. 9, 1886; 28. W. Rep, 804, 

99, HUSBAND AND Wikk— Community Property— 
Homestead — Sale— EReccutors — Appeal.— Volun- 
tary conveyance by widow, who bas vot qualified 





as survivor, is void against subsequent sale by 
husband’s administrator. Land not used in con- 
nection with homestead is not exempt, though 
homestead less in extent than allowed. Purehasers 
from widow are not proper parties to proceedings 
in pr“bate court to sell land. In trespass defend- 
ant cannot complain that only one plaintiff in 
oint suit establishes title—Niz v. Mayer, 8. C. 
Tex., Dee. 10, 1886; 2S. W. Rep. 819. 


100. HUSBAND AND WiIFE—Separate Estate—Joint 
Note.—Where wife executes a note with her hus- 
band, at his request, for merchandise sold to mem- 
bers of the husband’s household, upon no special 
arrangement by vendor with her, it cannot be in- 
ferred she intended to charge her separate estate. 
—Stowell v. Grider, 8. C. Ark., Jan. 22, 1887; 2 S. 
W. Rep. 786. 

101. HUSBAND AND WIFE — Separate Estate — 
Release.—When wife incumbers her estate for 
debt of her husband she is his surety, aud a partial 
release will extinguish the debt to that extent as 
to the wife—McFillin v. Hoffman, N. J. Ct. Ch., 
Jan. 12, 1887; 7 Atl. Rep. 665. 


102. INSANE PERSON—Contract.— Where insanity 
alleged, but no fraud, the contract is valid if the 
party understood the nature and effect of his 
act.—Darren v. White, N. J. Ct. Ch., Feb. 9, 1887; 
7 Atl. Rep. 682. 


103. INTOXICATING LiquorRs—License— Tax-Pay- 
ers.— Where a license for sale of liquors require a 
petition from the majority of the assessed tax- 
paying citizens, married or single, women owning 
property on which they were taxed at the last 
assessment, who are residents, and resident minors 
with guardians who own property, are to be 
counted; but those residing elsewhere, though 
they owu property there, are not to be counted.— 
State v. County Ct. Howard Co., 8. C. Mo., Jan. 
31, 1887: 2S. W. Rep. 788. 


104. INTOXICATING LiquoRS—Local Option.—The 
voters in a justice’s precinct, town or city, can re- 
peal the local option law therein, though it has 
teen adopted throughout the county.— Woodliefv. 
State, Tex. Ct. App., June 2, 1886; 2 S. W. Rep. 
812. 

105. INTOXICATIVG LiquoRs— Sale—Delivery.—An 
order, taken in Connecticut, for delivery of liquor 
in another State, is a sale of liquor in Connecticut 
and a violation of its laws.—AState v. Ascher, S. 
C. Conn., Nov. 23, 1886; 7 Atl. Rep. 822. 


106. JUDGMENT — Oficial Bond—Settlement.—To 
an action ona official bond defendant pleaded a 
judgment in a former action on same bond, in 
which the suit was dismissed upon the production 
of documents showing a settlement and that 
nothing was due upon it. It was held that the 
judgment of dismissal in the former action was a 
judgment on the merits and barred the second ac- 
tion.— United States v. Parker, U. 8. 8. C., Jan. 
24, 1887; 7S. C. Rep. 454. 

107. JURISDICTION—Admiralty—ltaly — Treaty. 
Under treaty with Ltaly, admiralty process cannot 
be issued to compel payment of seaman’s wages 
on an Italian ship. It is otherwise in case of 
assault by master of shiv on seaman.-Feol v. The 
Salomani, U.S. D. C. (@a.), Deo. 7, 1886; 29 Fed. 
Rep. 534. 


108. LANDLORD AND ‘TRENANt-—Estoppel— Fraud— 
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Mistake.—A tenant may dispute his landlord’s 
title if he has been induced to enter into posses- 
sion and accept a lease by fraud or mistake.— 
Berridge v. Glassey, 8. C. Penn., Jan. 31, 1887; 7 
Atl. Rep. 749. , 


109. LANDLORD AND TENANT—LZviction.—The run- 
ning of ground-rent will be stopped if it be shown 
that the tenant’s enjoyment of the premises has 
been interrupted by the landlord.—Jorden v. Laf- 
ferty, 8. C. Penn., Jan. 31, 1887; 7 Atl. Rep. 748. 


110. LANDLORD AND TENANT—Mining Lease—Ac- 
counting.—A agreed to furnish ore to B, or let him 
in possession to take 1t. Upon failure of A to ful- 
fil contract B was put in possession by court. A 
afterwards filed bill to be placed in possession, al- 
leging ability to fulfil contract and for an account- 
ing and a manager. Held, A could go into posses- 
sion, but not entitled to accounting nor to a man- 
ager.—Trotter v. Heckscher, N. J. Ct. App., Jan. 
13, 1887; 7 Atl. Rep. 650. 


111. LANDLORD AND TENANT — Rent —Eviction— 
Taking Possession.—W hen tenant fails to pay rent 
and landlord declares lease forfeited under its 
terms, and tenant removes part of his property 
and landlord removes the rest and takes posses- 
sion, no cause of action accrues to lessee.—Losch 
v. Picket, S. C. Kan., Feb. 4, 1887; 12 Pac. Rep. 
822. 

112. LANDLORD TENANT — Statute.—Pennsylvania 
statute of December 14, 1863, giving summary rem- 
edy to landlord construed.—Davis v. Davis, S. C. 
Penn., Jan. 31, 1887; 7 Atl. Rep. 746. 


113. LIBEL — Damages. —In an action for a libel 
charging an indictable offense, the jury may give 
exemplary damages, in the absence of express 
malice.—Regensperger v. Kiefer, S. C. Pa., Jan. 24, 
1887; 7 Atl. Rep. 724. 


114. LisEL—Slander—The speaking of slanderous 
words is a question for the jury. The courtif re- 
ferring the case to the jury may well refer more to 
the. testimony of some than of other witnesses.— 
Crawford v. Ryan, 8. C. Penn., Jan. 24, 1887; 7 
Atl. Rep. 738. 


115. LigN—Farm Laborer—Actual Possession—Or- 
egon Law.—Under the Oregon lien law, a farm la- 
borer has no lien on the crop he has harvested, in 
the absence of a special contract transferring the 
possession to him in the nature of a pledge.— 
McDearmid v. Foster, 8. C. Oreg., Jan. 24, 1887; 12 
Pac. Rep. 813. 


116. LiEN — Of Laborer—Pleadinag. — In Maine, a 
laborer has alien for cutting timber; it includes 
compensation for peeling and piling it. An 
amendment to a pleading may be allowed, even 
after a default.—Boudur v. LeBourne, 8. J. C. 
Me., Jan. 29, 1887; 7 Atl. Rep. 814. 


117. L1EN — Mechanic’s Lien.— The Pennsylvania 
laws do not give a mechanic’s lien for repairs, etc., 
on property held by lease.—Hancock’s Appeal, S. 
C. Penn., Jan. 3. 1887; 7 Atl. Rep. 773. 


118. Lien— Vendor — Appeal — Judgment.—A lien 
may, in Texas, be reserved in the notes for the 
purchase money, as well as in the deed. The 
judgment 6n appeal is the one to be recorded and 
enforced.—Lundy v. Pierson, S. C. Tex., Jan. 14, 
1887; 2S. W. Rep. 737. 





119. LIMITATIONS— Statute of—Adverse Possession. 
—Where, by mistake, adjoining owners put a 
division fence two feet over the boundary, and the 
party having that advantage then leases the other 
land, he cannot claim adverse possession of the 
two feet till the lease expires.— Wilson v. Lerche, 
S. C. Mo., Jan. 31, 1887; 2S. W. Rep. 799. 


120. Lim1ITaTIONS—Statute of—Adverse Possession. 
—The possession of a mother, who, having pur- 
chased land for her minor children, and took the 
title in their names, is adverse to other claimants, 
and will sustain their claim under the Texas 
statutes of limitations of five and ten years 
respectively.—Bowles v. Brice, 8. C. Tex., Nov. 16, 
1886; 2 S. W. Rep. 729. 


121. Lim1TaTIONs — Statute of— Claim Against 
United States.—The statute of limitations does 
not begin to run against a claimant for money in 
the treasury of the United States, under the act of 
Congress of March 5, 1861, until the claimant has 
made an application for the payment to him of 
such money.—United States v. Cooper, U.S. S. 
C., Jan. 24, 1887; 78. C. Rep. 459. 


122. LimiraTions— Statute of—Partner—Adminis- 
trator.—Statute of limitations will not run in 
favor of surviving partner against deceased, while 
he administers on estate of deceased.— Whiting 
v. Leakin, Md. Ct. App., Dec. 17, 1886; 7 Atl. Rep. 
688. 


128. LIMITATIONS—Statute of—Rents und Profits. 
—An action for rents and profits, being founded 
on implied contract, is barred by the statute of 
limitations of three years.—Seibert v. Baxter, S. 
C. Kan., Feb. 4, 1887; 12 Pac. Rep. 934. 


124. LIMITATIONS— Statute of—Tenants in Com- 
mon — Adverse Possession.— The possession of 
tenant in common, recognizing the rights of his 
co-tenants, is not adverse; but when he sells the 
whole tract and his tenant enters, claiming openly 
and continuously under his deed, his possession is 
adverse from the date of his entrv.— Greenhill v. 
Biggs, Ky. Ct. App., Feb. 3, 1887; 2 8S. W. Rep. 
774. 


125. MALICIOUS PROSECUTION.—An indictment for 
malicious mischief cannot be sustained on a 
charge that the accused had ‘destroyed part of 
my property.” An action for malicious prosecu- 
tion cannot be sustained on the ground that the 
defendant had made an affidavit that the plaintiff 
had ‘destroyed part of my property,” although a 
warrant had been issued upon that affidavit.— 
Crawford v. Ryan, 8S. C. Penn., Jan. 31, 1867; 7 
Atl. Rep. 745. 


126. MaLicious PROSECUTION—Jurisdiction—Fed- 
eral Question.—It is sufficient evidence of proba- 
ble cause to defeat an action for malicious prose- 
cution that the party alleged to have been guilty 
thereof was sustained by the United States Circuit 
Court, although its ruling was reversed on appeal. 
It is a federal question whether a State court has 
given due effect to the judgments of the United 
States courts.— Crescent City, etc. Co. v. Butchers’ 
etc. Co., U. 8. 8. C., Jan. 24, 1887; 78. C. Rep. 472. 


127. ManDaMus — Schools — Tax — Division of 
County—The act appointing a board to determine 
the amount of indebtedness of old county to be 
assumed by the new, gave no authority to divide 
the school taxes collected, and mandamus will not 
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lie against cofinty treasurer to pay over any of that 
money to new county.— Morrow Co. v. Hendryx, 
8. C. Oreg., Jan. 18, 1887; 12 Pac. Rep. 806. 


128. MASTER AND SERVANT.—A servant may break 
his contract of service upon being assaulted by his 
master in such a manner as to give him reason to 
apprehend serious dodily harm.—Bishop v. Ran- 
ney, 8. C. Vt., Feb. 12, 1887; 7 Atl. Rep. 820. 


129. MASTER AND SERVANT — Contract — Discharge 
—Damages. — Where master authorized to dis- 
charge seryant before end of contract for inability 
to fulfil duty, he cannot do so for refusal to accept 
less wages.— Winship v. Portland, etc. Assn.,8. C. 
Me., Jan. 18, 1887; 7 Atl. Rep. 706. 


130. MASTER AND SERVANT—Ratlroad Company— 
Brakeman—Scope of Employment —In an action 
against a railroad company, evidence that a per- 
son acted as brakeman on a train between certain 
points will justify the conclusion that he was a 
regular employee. Evidence that the brakeman 
and other employees were in the habit of ejecting 
persons from the trains, who did not pay their 
fare, raises a presumption that, in so doing, they 
were acting within the scope of their employment. 
—St. Louis, etc. R. Co. v. Hendricks, 8. C. Ark., 
Jan. 15, 1887; 2S. W. Rep. 783. 


131. MINING Law—Limitations.—Butte town-site 
patent does not affect the Silver King mining 
claim. Statute of limitations only runs against 
mining claims after the patent has been issued. 
—King v. Thomas, 8. C. Mont., Jan. 21, 1887; 12 
Pac. Rep. 685. 


132. MINING CLaims—Patents— Town- Site Patents 
—A patent for a town-site by law reserves all 
mines and mining claims from its operation, and 
the owners thereof need not oppose the applica- 
tion for a town-site patent. A patent for a mine 
includes the surface ground, and an exclusion 
thereof by the land office is void; and the owners 
of the land under a town-site patent must oppose 
an applicant for a mining patent, or they will be 
concluded thereby. A mining patent is conclusive 
in a court of law, and relates back to the location. 
—Butte City, etc. Lode Cases, S. C. Mont., Jan. 
21, 1887; 12 Pac. Rep. 858. 


133. MORTGAGE—Attachment—Recording .—An un- 
recorded mortgage is good between the parties 
and their heirs, and, in Kansas, is superior to the 
lien of an attachment levied after the execution of 
the mortgage.— Wallace v. Mahaffy, 8. C. Kan., 
Jan. 7, 1887; 12 Pac. Rep. 705. 


134. MUNICIPAL CORPORATIONS—Exchanging Bonds 
—Subsequent Acts.—Where municipal bonds have 
been exchanged for later bonds, a subsequent act 
relative to the first bonds is inoperative. The act of 
April 22, 1880, preserving the liens and priorities 
of bonds of the city of Henderson issued under 
act of February 27, 1878, does not affect the pro- 
visions of the latter relative to fixing the property 
subject to tax therefor.—City of Henderson v. 
Sneed, Ky. Ct. App., Jan. 22, 1887; 28. W. Rep. 
770. 


135. NEGLIGENCE—Damages—Prima Facie Case— 
Instructions — Remarks of Counsel.—In action 
against a railroad for damages sustained at a cross- 
ing, where it is shown that the bell was not rung, 
nor a whistle sounded, a prima facie case is made 
against the railroad. An _ instruction, requiring 





plaintiff to get down and lead his horse, or to go 
ahead to see that the track was clear, is erroneous. 
A trial judge is the best party to know about re- 
marks made by counsel to jury, and if he does not 
interfere, it will require a strong case to reverse 
the judgment on that ground.—Hackshold v. St. 
L., etc. R. Co., S. C. Mo., Jan. 31, 1887; 2S. W. 
Rep. 794. 


1386. NEGLIGENCE—Knowledge—Lessor—Action for 
Death—Venue, Change of—Exceptions, Bill of.— 
Where party leases a wharf to another, knowing 
that it is not in proper condition, or by reasonable 
diligence could know, he is liable to another in- 
jured therefrom. Suits for damages causing death 
of another to be brought in name of State for use 
of aggrieved. It is too late on motion in arrest to 
object that minor should sue by next friend. 
Minor over fifteen years of age can swear to affi- 
davit for change of venue. Legal sufficiency of 
evidence cannot be questioned in appellate court 
unless proper bill of exceptions filed.—A/bert v. 
State, Md. Ct. App., Jan. 4, 1887; 7 Atl. Rep. 697. 


137. NEGLIGENCE — Railroads — Travelers — Re- 
versal on Evidence.—Travelers and railroad must 
both be watchful against accidents at crossings. 
Verdict must be clearly wrong to reverse it on the 
evidence.—Purinton v. Maine, etc. R. Co., S.C. 
Maine, Jan. 18, 1887; 7 Atl. Rep. 707 


138. NEGLIGENCE — Towage.—Presumption against 
tow-boat, if tow arrives in damaged condition.— 
McLaughlin v. The Seven Sons, U. 8. D. C. 
(Penn.), October Term, 1886; 29 Fed. Rep. 548. 


1389. NUISANCE—Market on Street.—A market on a 
public street may be a public and also a private 
nuisance, and the city may be enjoined, in proper 
cases, from establishing and continuing such a 
market.—McDonald v. Mayor, etc. of Newark, N. 
J. Ct. Chan., Jan. 12, 1887; 7 Atl. Rep. 855. 


140. Or FICES—Officers.—Notwithstanding Rev. Stat. 
U. 8. § 1765, forbidding additional pay to salaried 
officers, etc., a person may hold two officers under 
the United States government, if not incompatible 
with each other or explicitly forbidden.— United v. 
Saunders, U. 8S. 8S. C., Jan. 24, 1887; 78. C. Rep. 

te 

141. ParENTS—Construction.—Patent No. 105,290 
construed and defined to apply to a “tapering 
screw and a tapering chamber.’’—Allison v. Trus- 
tees, etc.,U. 8. C. C. (N. Y.), Dec. 28, 1887; 29 Fed. 
Rep. 517. 


142. PATENTS—IJnfringment—Anticipation.—Patent 
No. 230,590 for electric gas lighting held valid, not 
being anticipated by previous inventions. It was 
held to have been infringed by defendant’s appa- 
ratus.—Boston, etc. Co., v. Fuller, U. 8. C. C. 
(Mass.), Dec. 24, 1886; 29 Fed. Rep. 515. 


148. Prrors—Acts of Congress — States — Terri- 
torves.—A vessel, entering or leaving a port situ- 
ated on the boundaries of two States or territories, 
may under the act of Congress, employ any pilot 
duly licensed by either, regardless of the one first 
offerring or whether he had piloted that vessel be- 
fore.—Neill v. Wilson, 8S. C. Oreg., Jan. 21, 1887; 
12 Pac. Rep. 810. 

144. PLEADING—Contradict ory Allegations—W here 
allegations in apleading are contradictory, court 
may take as true the allegations against the 
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pleader.—Losch v. Pickett, 8. C. Kans., Feb. 4, 
1887; 12 Pac. Rep. 822. 


145. PLEaDING— Variance—Defendant .— Defendant 
cannot avail himself of his own testimony to prove 
a variance.—Norcross v. Welton, 8. C. Vt., Jan. 
31, 1887; 7 Atl. Rep. 714. 


146. PLEDGE— Collateral—Conversion—New Stock. 
—On suit for debt by pledgee the pledgor is entitled 
to credit for value of pledge converted by plaintiff. 
The acceptance of reduced stock in place of the 
old is not a conversion when reduction properly 
made.— Donnell v. Wyckoff, 8. C. N. J., Jan. 18, 
1887; 7 Atl. Rep. 672. 


147. PRacTICE—-Appeal—Filing New Undertaking.— 
Where appeal taken from two orders and one un- 
dertaking filed referring to neither, a new under- 
taking cannot be filed under California code.— 
Home and Loan Ass. v. Wilkins, 8. C. Cal., Jan. 
81, 1887; 12 Pac. Rep. 799. 


148. PracTiceE—Appeal—Record.— Documents not 
included in the pleadings or bill of exceptions are 
not properly parts of the record,althoughincluded 
in the transcript and cannot be considered on ap- 
peal.— McLarty v. Prior, 8. C. Tex., Nov. 23, 1886; 
21 S. W. Rep. 752. 


149. Pracrice—Conjflict of Evidence — Insanity — 
Acquaintance — Impeaching — Discretion of 
Court.—Where there is a conflict of evidence, a 
cause tried by the court without a jury will not be 
reversed by the supreme court as contrary to the 
weight of evidence. Ina case of insanity it is within 
the discretion of the trial court whether the witness 
is sufficiently acquainted with the party to testify 
relative thereto. A witness may be questioned as 
by previous inconsistent statements, without laying 
a foundation for impeachment, where no attempt 
is made to contradict him.— People v. Levy, 8. C. 
Cal., Jan. 29, 1887; 12 Pac. Rep. 791. 


150. PracTrice—Contempt—A fidavit— Habeas Cor- 
pus — Rehearing.— Where defendant refused in 
court to pay money as ordered, he may be impris- 
oned for contempt without filing affidavit proving 
the contempt. Rehearing of habeas corpus cases are 
not allowed.— Ez parte Robinson, 8. C. Cal., 
Jan. 29, 1887; 12 Pac. Rep. 794. 


151. Pracrice—Costs—Collection by Imprisonment. 
—The tax, upon litigation by Tennessee law im- 
posed upon unsuccessful party in a civil action 
and upon a party taxed with costs in a prosecution 
by presentment or indictment, is not costs, and in 
a criminal case cannot be collected by imprison- 
ment.—Johnson v. State, 8. C. Tenn., Dec. Term, 
1886; 28. W. Rep. 802. 


152. Pracrice—Discretion — Limitations.—A trial 
court has discretion to grant or refuse time to file 
ap amended petition. Its action in this regard is 
not reviewable on appeal. An amended petition 
does not so change the commencement of the suit 
as to let in the operation of the statute of limita* 
tions.— Foster v. Smith, 8. C. Tex., Nov. 12 1886; 
28.W. Rep. 74. 


153. Pracrice—Injunction—Amended Complgint— 
Appeal.—W here temporary injunction granted on 
a complaint subsequently held insufficient on ap- 
peal, an amended complaint continues the injunc- 
tion.—Shipman v. Superior Court, 8. C. Cal., Jan. 
28, 1887; 12 Pac. Rep. 787. 





154. PRACTICE — New Trial.—Parties are not en- 
titled to a new trial because their attorney failed 
to notify them of the time of trial, and therefore 
they were absent.—Halton v. Salmons, S. C. Tex., 
Dec. 7, 1886; 2S. W. Rep. 753. 


155. PRacTICE—Trial by Court Findings—Harmless 
Error.—Where court wrongly does not require ad- 
ditional security from plaintiff, court will not re- 
verse judgment found in his favor on that account. 
When a case is tried by court and no request made 
for statements of conclusions of law and fact sep- 
arately in writing, such request after motion for 
new trial overruled and judgment entered nearly 
a month afterthe trial, comes too late.— Wilcox v. 
Byington, 8. C. Kan., Feb. 4, 1887; 12 Pac. Rep. 
826. 

156. Practice — Verification — Default.— Where 
party swears to loss under policy of insurance ac- 
cording to its provisions, he is entitled to judg- 
ment by default in absence of a sworn plea.— 
Orient M. Ins. Co. v. Andrews, Md. Ct. App., Jan. 
4, 1887; 7 Atl. Rep. 693. 


157. PRINCIPALAND AGENT — Authority — Public 


Policy—Bill of Exceptions — Skeleton Bill.— An 
agent may agree not to sell to any other party in 
the place, and bind his principal, the purchaser 
nor knowing of any limitation or his power, and 
such contract is not against public policy. A bill 
of exceptions may refer to papers used on the 
trial, describing them so as toidentify them, with- 
out setting them out in full.—Keith v. Hirschberg, 
Opt. Co., 8. C. Ark., Jan. 1, 1887; 2S. W. Rep. 777. 


158. PRINCIPAL AND AGENT—IJnjunction.—Opinion 


in 2 Atl. Rep. 620 under name of Landis v. Landis, 
affirmed.—Landis v. Burk, N. J. Ct. App., June 
Term, 1886; 7 Atl. Rep. 647. 


159. Promissory NOTE—Forgery.—A note signed 


by another without authority from the apparent 
maker is in effect a forged note, and cannot be col- 
lected.—Beeber v. Pabst, 8. C. Penn., Jan. 31, 1887; 
7 Atl. Rep. 748. 


1600. PuBLICc Lanps—Railroad— Severalty — Dam- 


ages—Accounting.— The grant ot land by the 
United States to the Northern Pacific Railroad, is 
a grant in severalty to be applied to the subject 
upon the fixing of the line, and an action does not 
lie between the parties for timber cut by one on 
the land of the other.—U. 8. v. North. Pac. R. Co., 
8. C. Mont., Jan. 18, 1887; 12 Pac. Rep. 769. 


161. PuBLic Lanps — TIegulations of Secretary — 


Pleadings—Nature of Action—Demurrer.—The act 
of congress allowing secretary of the interior to 
prescribe rules for protection of timber on public 
lands is constitutional, and the courts will take 
judicial notice of such regulations under Montana 
laws. A charge of cutting timber generally and 
of timber less than eight inches in diametor does 
not embrace two causes of action. Nor will de- 
murrer lie because it does not appear whether it 
is an action of replevin, trover or trespass.—U. 8. 
wv. Williams,8.C, Mont., Jan. 26, 1887; 12 Pac, Rep. 
851. 


162, QUO WaRRANTO—Jurisdiction.—In New Mexico 
the jurisdiction in quo warranto proceedings 
against a usurper of office is in the district court. 
Statutes of New Mexico construed.—Territory ex 
rel. v Ashenfelter, 8. C. N. Mex., Jan, 21, 1887; 12 
Pac, Rep. 879. 
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163. RAILROAD CoMPANY—Fencing.—In Indiana, a 
railroad company is not bound to fence its track at 
stations, etc., where freight is received and dis- 
charged.—Indiana, etc. Co. v. Sawyer, S. C. Ind., 
Feb. 1, 1887; 10 N. E. Rep. 105. 


164. RAILROAD—Right of Way.—One railroad com- 
pany is not authorized to intrude upon the right 
of way of another through a narrow mountain 
pass without the permission of the district court.— 
Montana, etc. Co. v. Helena, etc. Co.,S. C. Mont., 
Jan. 21, 1887; 12 Pac. Rep. 916. 


165. REMOVAL OF CaUsES— Citizenship.—A cause 
cannot be removed into a federal from a State 
court on account of the citizenship of the assignee 
of a non-negotiable contract. The citizenship of 
the original party to the contract controls the ques- 
tion of removal.—Dimmock v. Doolittle, U. 8S. C. 
C. (Ill.) Jan. 17, 1887; 29 Fed. Rep. 545. 


166. REPLEVIN— Bond — Action on — Dismissal of 
Replevin — Montana Laws.— In an action on a 
replevin bond, the judgment creditor must show 
that the replevin suit was dismissed, that the 
property replevied should be applied to the satis- 
faction of his execution, and that the bond was 
duly delivered. Montana laws on the subject of 
replevin construed. Civ. Code. Mont., §§ 157, 
309.—Parrott v. Scott, S. C. Mont., Jan. 18, 1887; 
12 Pac. Rep. 763. 


167. REPLEVIN— Executory Agreement.— Where B 
agreed to furnish A with certain cider brandy in 
return for apples and money furnished by A, A 
cannot replevy cider brandy from B, which has not 
been set apart for A.— Mead v. Johnson, 8S. C. Conn., 
Dec. 17, 1886; 7 Atl. Rep. 718. 


168. REPLEVIN—Redelivery Bond—Statutory Bond 
—Common Law Bond— Montana Statute.—A re- 
delivery bond,signed by defendant as well as by his 
sureties, is not a statutory bond in Montana, but 
ik valid as a common law bond. It is not necessary 
in that Territory, that the bond be assigned to the 
plaintiff nor to be filed with the clerk. Rey. Stat. 
Mont., p. 69, § 163.—Hedderick v. Poulet, 8. C. 
Mont., Jan. 19, 1887; 12 Pac. Rep. 765. 

169. REPLEVIN— Wrongful Detention — Demand — 
A ffidavit.—Where married woman, in behalf of her 
lessor, demands the leased property of her hus- 
band and is refused, the lessor may maintain re- 
plevin against the husband. The affidavit in re- 
plevin need not state in terms that the goods de- 
scribed are those desired to be replevied.— Brown 
v. Poland, S.C. Conn., Dec. 17, 1886; 7 Atl. Rep, 719. 


170. Review— Writ of—County—Pleading—Militia 
Laws.—Matters of fact concerning claims against 
counties, cannot be properly litigated by a writ of 
review. In cases of such claims, the proceeding in 
the county court being ex parte the rules of plead- 
ing must be strictly observed. The militia laws of 
Oregon (Gen. Laws Oreg.), p. 668, § 18, as to mat- 
ters of expense construed.— Vincent v. Umatilla 
Co., 8. C. Oreg., Jan, 14, 1887; 12 Pace. Rep, 782. 

171. SaLew#—Conditions Precedent.—W here one sells 
goods to be shipped from certain port in certain 
months, of certain quantity, and name of ship to 
be given when ascertained, buyer released unless 
all conditions complied with. Salmon v. Boykin, 
Md, Ct, App., Feb. 4, 1887; 7 Atl. Rep. 701, 


172, BaLu—Conditional—Replevin — Innocent Pur- 
chaser.—Where a purchaser agreed to settle for 





‘ 


merchandise in cash or notes before using it, and 
that seller should own it until fully paid for, and 
could retake it on any default,and that he would 
not dispose of it until fully paid for: Held, a con- 
ditional sale, and the seller could replevy it from 
an innocent holder.—McRae v. Merrifield, 8. C. 
Ark., Jan. 15, 1887; 2 8. W. Rep. 780. 


173. SaLE—Conditional Sale—Replevin.—Piano sold 
upon installments on condition that title remains 
in the vendor untill payment is complete. Vendor 
may in such case replevy the property from a 
bona fide purchaser without notice.—Redewill v. 
Gillen, S. C. N. Mex. Jan. 19, 1887; 12 Pae. Rep. 


72. 


174. SALE—Goods—A fidavit of Defense.—An affida- 
vit of defense in asuit of a book account for goods 
sold must particularize, or judgment will go.— 
Newell v. Richardson, 8. C. Pa., Jan. 3, 1887; 7 
Atl. Rep. 764. 


175. ScHOOLS—District —Funds—Lien—Pledge.—It 
a town trustee incurs debts for building school 
houses,to be paid out of revenue thereafter to be 
collected, the creditors have a lien on such rev- 
enue. The trustee ccnnot be compelled by man- 
damus to pay over such funds to the authorities 
that would be entitled to them if such pledge and 
lien had not been made and created.—Zartman v. 
State ex rel., S. C. Ind., Feb. 2, 1887; 10 N. E. Rep. 
94. 


176. SCHOOLS—School Districts — Teachers.— The 
school law of Texas construed and declared.— 
Parker v. Buckner, 8. C. Tex., Nov. 23, 1886; 2 S. 
W. Rep. 746. 

177. ScHOOL Lanps—Surveyor — Texas Laws.— 
A party who has applied seasonably to a surveyor 
to buy school lands advertised by him, can compel 
him under the law of Texas to make the sale.— 
Pattersonv. True,S.C. Tex., Dee. 6, 1881; 2 S. 
W. Rep. 860. 


178. ScHOOLS—School Fund—Constitutional Law. 
—Constitution of Nevada, so far as it relates to 
school funds, construed.— State ex rel. v. Dovey, 
S. C. Nev., Feb. 5, 1887; 12 Pac. Rep. 910.7 


179. SCHOOL FUND — Mortgage — Sale—Indiana 
Statutes.—Title to land mortgaged to the sehool 
fund vests in the State without a deed when bid 
in by the auditor. The land must however be 
again sold under Rev. Stat. Ind. (1881), § 43938. 
Clark v. State ex rel., 8. C. Ind., Feb. 4, 1887; 10 
N. E. Rep. 125. 


180. SCHOOL FuNDs — Payment— Voucher.—Town 
ship collector can pay out school moneys on order 
of district clerk, specifying object, but not the 
taxes, and is not responsible for their application. 
—Zimmerman v. Mathe, 8. C. N. J., Jan. 18, 1887; 
7 Atl. Rep. 674. 

181. SEDUCTION—Guardian.—The indictment of a 
guardian for seducing his ward, under the Mis- 
souri Rev. Stat. (1879) $ 1260, must state that the 
act Was committed while the female was in his care, 
custody and employment.— State v. Buster, 8. C. 
Mo., Jan. 31, 1887; 25. W. Rep. S34. 


182. SETTLEMENT — Mortgage — Laches— Usury. 
When a settlement has been made and security 
given for balance, it will only be opened upon clear 
proof. A delay of five or six years in complaining 
of the settlement is laches, and precludes any rem- 
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edy. Usury must be specifically set out when it is 
relied upon in opposition to the foreclosure of a 
mortgage.—Kilpatrick v. Henson, 8. C. Ala., Jan, 
26, 1887; 1 South. Rep. 188. 


183. SHERIFF— State Officer. — A sheriff is not a 


State officer in Missouri, within the meaning of the 
constitution, art. 6, § 12 and the fifth amendment 
thereto. Laws Mo. 1883, p. 216, which give to the 
supreme court exclusive appellate jnrisdiction in 
cases in which “any State officer is a party.”—Pad- 
dock, etc. Co. v. Mason, 8. C. Mo., Jan. 31, 1887; 2 
8. W. Rep. 841. 


184. SHERIFF — Vacancy—Ohio Laws — Election— 


Mandamus.—In Ohio, if the offices of sheriff and 
coroner both become vacant, the county commis- 
sioners may fill the vacancy by appointing a per- 
son to serve out the sheriff’s unexpired term. 
Rev. Stat. Ohio, §§ 11, 1208, 1219. Duty of can- 
vassers of votes at an election declared. Where a 
mandamus will not lie.—State ex rel. v. Crawford, 
S. C. Ohio, Jan. 18, 1887; 10 N. E. Rep. 66. 


185. SPECIFIC PERFORMANCE — Bona Fide Pur- 


chaser.—A parol contract by an agent for the sale 
of land to a purchaser, who has only entered upon 
the land and dug a trench, will not be specifically 
enforced against a subsequent bona fide purchaser 
from the agent’s principal, the owner of the prop- 
erty.—Chamberlain v. Manning, N. J. Ct. Err. & 
App., June Term, 1886; 7 Atl. Rep. 634. 


186. SPECIFIC PERFORMANCE—IJnadequacy of Con- 


sideration—Demurrer—Contract— Secondary Ev- 
idence.— Statements in His Own Favor.—Where 
complaint shows price was accepted and deed de- 
livered, a demurrer for inadequacy of price will 
not be sustained. Where defendants have the 
only copy of a contract, objection at trial to sec- 
ondary evidence,relative thereto in a deposition, 
which objection was not made at the taking, will 
not be entertained. Plaintiff’s statements to the 
the assessor, not party of the res gest@, relative to 
his title, are not admissible in his favor.—Nichol- 
son v. Tarpey, 8. C. Cal., Sept. 3, 1886; 12 Pac. 
Rep. 778. 


187. STaTUTES—Local—General—Repeal by Impli- 


cation.—Repeal of general statutes by implication 
not favored. Local statute not repealed by impli- 
cation by general statute.—Malloy v. Reinhard, 8, 
C. Pa., Jan. 3, 1887; 7 Atl. Rep 790. 


188. SUBROGATION — Debt Unsatisfied. — Where 


prior incumbrance not fully paid, there can, for 
benefit of junior incumbrancer, be no interference 
with his rights which might hinder the collection 
of the residue of his claim.—Appeal of Alleghany 
Nat. Bk., 8. C. Pa., Jan. 8, 1887; 7 Atl. Rep. 788. 


189. SUNDAY — Municipal Ordinance.— Municipal 


ordinances are void if they confiict with State laws 
prohibiting trading on Sunday.—Bohnny v. State, 
Tex. Ct. App., June 23, 1887; 2S. W. Rep. 886. 


190. TaAXaTION—List of Taxable Property— General 


JItem.—Assessor can list taxable property in gross, 
if owner refuses to furnish a list.—Hartford v. 
Champion, 8S. C. Conn., Oct. Term, 1886; 7 Atl. 
Rep. 721. 


191. TaxaTION—Railroads— Exemption.—Commis- 


sioners appraising railroad property for taxation 
may appraise the whole property of the company 
for taxation, disregarding exemptions of property 








made by laws contravening constitutional limita- 
tions.—Little Rock, etc. R. Co. v. Worthen, Col- 
lector, U. S. 8. C., Jan. 24, 1887; 7 S.C. Rep. 469. 


192. TAXATION—Tax Deed—Redemption.—In Kan- 
sas, the owner of land sold for taxes has three 
years to redeem, exclusive of the day of sale. A 
tax deed, issued before the expiration of that pe- 
riod, is premature.— Cable v. Coates, S. C. Kan., 
Feb. 4, 1887; 12 Pac. Rep. 931. 


198. TaxaTION — Voluntary Payment. — Where a 
party paid tax of another, where tax collector was 
about to distrain his bank stock therefor, and knew 
all the facts, such payment is voluntary.—Sowles 
v. Soule, 8. C. Vt., Jan. 31, 1887; 7 Atl. Rep. 715. 


194. TAXATION—Special Tax.—Money raised by a 
municipal corporation by special tax for a special 
purpose, and thatif purpose be declared by the 
courts to be illegal, cannot be appropriated by the 
corporation to other purposes, and such appro- 
priation may be enjoined at the instance of any 
tax-payer.— Town of Aurora v. Chicago, etc., Co., 
8. C. Ill., Jan. 25, 1887; 10 N. E. Rep. 27. 


195. TAXATION — Lien—Judicial Sale — Alleghany 
City.—A judicial sale divests the lien of taxes in 
Alleghany city, accruing after the incumbrance 
and prior to the sale.—Shaw v. City of Alleghany 
S. C. Pa., Jan. 3, 1887; 7 Atl. Rep. 770. 


196. TAXATION — Sale — Redemption. — C bought 
property, afterwards sold for taxes, and he re- 
deemed it. It was sold subsequently under in- 
cumbrance existing before C purchased, and pro- 
ceeds paid toincumbrancer. Held, correct—Ap- 
peal of Singer, S. C. Pa., Jan. 3, 1887; 7 Atl. Rep. 
800. 


197. TELEPHONE CoMPANY— Telegraph Company— 
Discrimination.—In Maryland, a telegraph com- 
pany must send messages in the order in which 
they are received. A contract by a telephone com- 
pany, making a discrimination between telegraph 
companies, is illegal.— Chesapeake, etc. Co. v. 
Baltimore, etc. Co., Md. Ct. App., Jan. 5, 1887; 7 
Atl. Rep. 809. 


198. TERRITORY—Limitation of Powers.—A terri- 
torial legislature is controlled in the matter of 
officers and expenses by the laws of the United 
States, and cannot increase either by its own ac- 
tion.— Stevenson v. Moody, S. C. Idaho, Jan. 24, 
1887; 12 Pac. Rep. 902. 


199. TRust—Ez Maleficio.— Where one, by an 
agreement with owner, purehases the property for 
a nominal sum, he is held a trustee ex maleficio.— 
Shallcross v. Mawhinny, S. C. Penn., Jan. 31, 
1887; 7 Atl. Rep. 734. 


200. Trusts—Resulting Trust—Partition— Statute 
of Frauds.—A resulting trust arises in favor of 
heirs who have agreed that, under partition pro- 
ceedings, one of them shall buy the land and 
mortgage it, such resulting trust secures to each 
of the heirs his interest in the equity of redemp- 
tion. An agreement of this description is not 
within the statute of frauds. There can be no 
resulting trust if the use is expressly limited.— 
Donlin v. Bradley, 8. C. Ill., Jan. 25, 1887; 10 N. E. 
Rep. 11. 


201. Trusts—Sale of Land—Parol Agreement to 
Allow Redemption— Statute of Frauds.—B alleged 
that A agreed, by parol, to allow B to redeem land 
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bought by A at a judicial sale, which A denied. 
It appears that about that time third parties gave 
their notes to A, on considerations moving from 
B, and B was allowed to remain on the land for 
twelve years. Held, that A was holding the title 
in trust for B, and the agreement was proved.— 
—Howard v. Whitt, Ky. Ct. App., Feb. 3, 1887; 2 
S. W. Rep. 876. 


202. TRust— Trustee—Ex Maleficio — Rescission — 
Accounts.—The grantee of a deed obtained by 
fraud is a trustee ex maleficio, and when such a 
deed is set aside for the fraud, the grantor can only 
be required to contribute to the costs of such im- 
provements as have added permanent value to the 
propertv. In such a case, interest may be charged 
or not in the sound discretion of the trial court, if 
the appellate court made no order before the re- 
mand on that point.— Thornton v. Ogden, N. J. Ct. 
Err. and App., March Term, 1886; 7 Atl. Rep. 619. 


208. Usury—Foreign Statute — Penal.—Court will 
construe foreign statutes as their courts have 
done. Penalties for usury are recoverable only in 
State where law exists.—Blaine v. Curtis, S. C. 
Vt., Jan. 20, 1887; 7 Atl. Rep. 708. 


204. VENDOR’s LIEN — Set-Off — Damages.— Un- 
liquidated damages cannot be set off against a de- 
mand for purchase money, and to enforce a 
vendor’s lien.—Riddle v. Mchenny, S. C. Tex., 
Nov. 23, 1886; 2 S. W. Rep. 748. 


205. VENDOR’sS LIEN.—A vendor’s lien cannot be 
enforced upon part of land conveyed by joint 
deed, if it appears that the vendor held the land 
separately and in severalty in unequal parts, and 
that the value of the share of each does not ap- 
pear inthe record. Relief of this character will 
not be granted where the terms of the contract as 
to payments are not clearly shown.— Waterfield v. 
Wilber, S. C. Mich., Feb. 3, 1887; 31 N. W. Rep. 
553. 

206. VENDOR AND VENDEE—Lien, Waiver of.— 
When vendor accepts the note ofa third party in- 
dorsed without recourse by vendee, the lien is lost. 
If he unsuccessfully tries to set aside such sale of 
the note as fraudulent and to set up his lien, he 
cannot bring a subsequent action to assert his lien. 
—Hazelrigg v. Boarman, Ky. Ct. App., Jan. 20, 
1887; 2S. W. Rep. 769. ° 


207. VENDOR AND VENDEE—Specijic Performance— 
Payment—Statute of Limitations.—A vendee in 
possession under a bond for a deed asking for a 
deed after twenty-five years, cannot reply the 
statute of limitations to a defense that the money 
has not been paid, though the bond recited pay- 
ment, when the plaintiff’s delay in paying was the 
reason why the deed was not made, and when 
plaintiff has within five years promised to pay.— 
Tucker v. Bentley, Ky. Ct. App., Jan. 8, 1887; 28. 
W. Rep. 769. 


208. Verpict—Sufficiency.—A verdict is sufficient, 
although it does not follow the usual form, pro- 
vided it expresses beyond a reasonable doubt the 
meaning of the jury.—Kellman v. State, 8. C. 
Miss., Jan. 31,1887; 1 South. Rep. 174. 


209. VerpDIcT—Venire de Novo.—Where a verdict 
is special and not responsive to the issues,and fails 
to find facts that will support a judgment, a venwre 
de novo should be awarded.—Cottrell v. Nixon, 8. 
C. Ind., Feb. 3, 1887; 10 N. E. Rep. 122. 





210. War—Liability of United States—Of Private 
Parties.—The United States are not liable for 
property destroyed by their military operations, 
nor are private parties responsible for works con- 
structed upon their property by the United States. 
—United States v. Pacific R. Co., U. 8.8. C.,Jan. 
81, 1887; 7S. C. Rep. 490. 


211. WAREHOUSEMAN — Instruction — Evidence. — 
Upon evidence showing that goods stored were 
damaged by water, and evidence tending to show 
that the warehouse was impervious to rain, the 
case was properly submitted to the jury.— Doyle v. 
Mays, S. C. Penn., Jan. 31, 1887; 7 Atl. Rep. 747. 


212. WaTERS— Wharves—Franchise Deeds.—Owners 
of lots in Baltimore fronting on the water are en- 
titled to the perpetual use of the land covered by 
the water, and a deed of such lot with its rights, 
privileges, appurtenances and advantages carries 
the franchise.—Horner v. Pleasants, Md. Ct. App., 
Feb. 4, 1887; 7 Atl. Rep. 691. 


218. Ways—Dedication— Using a Portion.— Where 
owner received his title by deed conveying half of 
the strip as half of a street, and it is shown only 
half of the street was used and the other half was 
cultivated by the owner, the extent of the dedica- 
tion is determined from all the circumstances, and 
the continued use of a portion by the owner is not 
inconsistent with the easement.— Burrows v. 
Guest, 8. C. Utah., Jan. 21, 1887; 12 Pac. Rep. 847. 


214. Ways — Grants— Crossings—Highways.—Pub- 
lic ‘grants are strictly construed. Right to cross 
only gives right of way to be exercised with least 
inconvenience to others and to take only so much 
space as is necessary, and cannot complain as to 
use of other part. When two highways meet, each 
must yield what is essential to the existence of the 
other.—Leheigh Val. R. Co. v. Orange Water Co., 
N. J. Ct. Chan., Jan. 12, 1887; 7 Atl. Rep. 659. 


215. Ways—Necessity of Road.—Under the laws of 
Pennsylvania it is essential to the establishment 
of a public road that the viewers should declare 
that the road is necessary.—Jn re Road, etc., 8. C. 
Penn., Jan. 3, 1887; 7 Atl. Rep. 772. 

216. Ways — Obstructing — Constitutional Law. — 
Party not liable for obstructing way, when road was 
condemned over his land without his consent and 
with no compensation.—Brady v. State, Tex. Ct. 
App., Nov. 17, 1886; 2S. W. Rep. 828. 


217. Ways—Road Tax—California Law.—The Cal- 
ifornia law on the subject of road tax construed, 
and the powers on that subject of county super- 
visors defined.—Comstock v. Yolo Co:, 8. C. Cal., 
Jan. 25, 1887; 12 Pac. Rep. 728. 


218. Ways—Streets—Dedication to Pubiic Uses.—It 
the map of an addition to a city does not show 
what purpose a particular slip of land is designed 
to serve, itis not presumed to be dedicated to pub- 
lic uses as one of the streets of the city.— Fisher v, 
Carpenter, S.C. Kan., Feb. 4, 1887; 12 Pac. Rep. 
941. 


219. Ways — License — Prescription — Easement— 
Grant.—If nothing is paid for a right of way, its 
grant is a mere license and revocable at pleasure. 
No title to it in such case can be acquired, but 
where it is granted as appurtenant to an estate, it 
is held as a matter of right.—Parish v. Casper, S. 
C. Ind., Jan. 15, 1887; 10 N. E. Rep. 109. 
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220. Ways—Condition.—The grant of a right of way 
only eighteen feet wide, upon condition that fruit 
trees on it should not be injured, carries only a 
right to a footway.—Rowell v. Doggett, 8. J. C. 
Mass., Feb. 23, 1887; 10 N. E. Rep. 182. 


221. Ways.—The legislature can confirm the act of a 
town discontinuing a part of a roadway.—Spauld- 
ing v. Nourse, 8. J.C. Mass., Feb. 23, 1887; 10 N. 
E. Rep. 179. « 


222 Wars—Damages— Payment.— Before approv- 
ing report condemning land for public road, court 
should see that the damages have been paid, 
tendered or brought into court.—In re Road in 
Leet Tp., 8. C. Pa., Jan. 3, 1887; 7 Atl. Rep. 801. 


223. Ways — Petition — Termini — Crossing — 
Meeting of Viewers — Deputy Surveyor. — 
In a petition for a way, it is sufficient if 
the termini are proximately certain. It is 
a matter of discretion whether a railroad shail 
be allowed to gross a road on grade. Public 
notice, by advertisement, of the meeting of 
viewers is sufficient. County surveyor may act 
by deputy.—Jn re Road in Sterrett Tp., 8. C. Pa., 
Jan. 3, 1887; 7 Atl. Rep. 765. 


224. WiLtt—Caveat.—If any or either of my children 
shall enter a caveat against this, my will, he or they 
shall pay all the expenses of both sides.” This 
provision can lawfully be made by a testator.— 
Hoit v. Hoit, N. J. Ct. Err. & App., Nov. Term 
1886; 7 Atl. Rep. 856. 

225. WiLLs—Joint Tenancy — Survivorship’ — Life 
Estate.—A will, conveying a farm to sons as long 
as they live and after their death to their children, 
gives the sons alife estate. Survivorship in joint 
tenancy is abolished by law, but may be given by 
deed or will.— Jones v. Cable, 8. C. Pa., Jan. 3, 
1887; 7 Atl. Rep. 791. 


226. WiLts—Maintenance—Distribution — Support. 
—Where testator gives life estate to widow with 
remainder over, distribution not required im- 
mediately on death of tenant for life, if will shows 
different intent in that case heirs in distress enti- 
tled to support out of income.— Patterson v. Read, 
N. J. Ct. Ch., Jan. 12, 1887; 7 Atl. Rep. 663. 


227. WILLs.—Opinion in 4 Atl. Rep. 770, affirmed.— 
Pemberton v. Pemberton, N. J. Ct. App., March 
Term, 1886; 7 Atl. Rep. 642. 


228. WILL — Powers — Discretion — “Proceeds” 
Income— Statutes. — An executor authorized to 
appropriate “proceeds” of the estate to a special 
purpose, according to his judgment, is not limited 
to the income, but may use the principal for that 
purpose. Statutes of Utah, relating to jurisdiction 
construed.—Allen v. Barnes, 8. C. Utah., Feb. 2, 
1887; 12 Pac. Rep. 912. 


229. WiLLS—Probate—Notice—Record.—The law of 
Montana relative to notice prior to probate of a 
will, must be complied with or probate void. 
Where decree says notice is given it is not con- 
clusive when the court records shows the con- 
trary.—Inre Charlebois, S. C. Mont., Jan. 26, 1887; 
12 Pac. Rep. 775. 

230. WiTNESS — Decedent.— The executor of the 
maker of a note sued upon it by an indorsee may 
compel the payee and indorser of the note to tes- 
tify as to facts which occurred before the death of 
the maker.—Roberts v. Briscoe, 8. C. Ohio, Jan. 
18, 1887; 10 N. E. Rep. 61. 





QUERIES AND ANSWERS.* 


|Correspondents are requested to draw up their answers n 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 

QUERIES. 


Query No. 13. A dies intestate, leaving two sons 
and one daughter. During his lifetime he purchased 
stocks for his sons, and paid the dividends on same to 
his said sons. Upon decedent’s ledger the amounts 
of the said purchases and the assessments on the same 
are charged to said sons. Would the amounts so 
charged on decedent’s ledger be considered as a loan, 
advancement or a gift, in partitioning the real estate 
of said decedent among the said sons and daughter? 

N. 





QUERIES ANSWERED. 

Query No. 12. [24 Cent. L. J. 240.] Under 
United States statutes, national banks have power 
to discount and negotiate promissory notes, etc.; 
to buy and sell exchange, eoin, etc. Would like to be 
informed whether a national bank can buy a promis- 
sory note, and what the difference is, in law, be- 
tween buying and discounting a note. Will you or 
some of your JOURNAL correspondents please an- 
swer, with reference to authority. E. P.N. 

Answer. F. & M. Bank v. Baldwin, 23 Minn. 198, 
distinguishes between buying and discounting a note; 
and First National Bank v. Pierson, 24 Minn. 140, ap- 
plies the former decisions to national banks. The 
earlier decisions adopt, as correct, the syllabus of 
Niagara Bank v. Baker, 15 Ohio St. 68: “‘To discount 
paper, as understood in the business of banking, is 
only a mode of loaning money, with the right to take 
the interest allowed by law in advance.’ In the lat- 
ter case the court characterizes the transaction as ‘‘an 
ordinary case of note-shaving, pure and simple, out- 
side the circle of any legitimate banking business. 
Nor was there any ‘discount,’in the ordinary and 
legal acceptation of the term, as applied to the busi- 
ness of banking.” W.H.N. 


—_—— 








RECENT PUBLICATIONS. 


LAWYER’s CODE OF ETHIcs. A Satire. By Volmaer. 
ckle the world and make it grin, 
The more you tickle, the more you'll win; 
Teach the world, you’ll never grow rich, 
But live like a beggar and die in the ditch. 
St. Louis: The F. H. Thomas Law Book Co. 1887. 


This is one of the humorous books about law and 
lawyers, which so generally bear a very doubtful 
flavor. In fact, so far as we have observed, nine- 
tenths of them are deplorable failures; all the more 
lamentable, because, as everybody conversant with 
humorous iiterature is aware, an unsuccessful effort 
to be funny is the most tragical of all literary disas- 
ters. 

The little book before us is an exception to the rule 
which we regard as almost universal. it embodies a 
good deal of worldly wisdom, well expressed in apt 
words, and its wit and humor, although unlike “the 
quality of mercy”—a trifle strained, is real, genuine 
and abundant. Of course, in a satire, pessimistic 
views of life and men and manners must be taken, 
but the author has succeeded well in softening, by his 
jeux @esprits, the solemn regrets we would otherwise 
feel in contemplating the depravity which he so 
clearly, yet so lightly, portrays. 


‘ 








